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cabnkK MHOrpa nonyyand Ha3saHie cknagsuxb“ (r. MBaHoBB op. ¢.)'). Ecnu
NOJHONPaBHLIA 4NeHb CEMbH OTHYXKAaeTh CBOW (MAeanbHy0) LOMO obuleceMed-
Haro HMMyllecTBa CTOPOHHEMY, TO 3TOTb NOcnbAHIA CTAHOBHTCA CKNaQHHKOMb
ceMmbu B3aMbHBb npoxasua,—noyeMy M 06pa3yeTcsa JOBONLHO MECTPHIA COCTaBb
HaceneHis fnBopa, Hamp. Muwka Oenoposb BnagteTdb no kynuei 138 roga, eb
Tomb ke nBoph Annpeit XomyTosb Bnanbers no crapunb“ (r. MBaHos®,
cTp. 418)., TakuMb 06pa3soMb KaKb CeMbs MpeBpalliaeTcs Bb TOBapHILECTBO,
TaKb [NOTOBOPHOE TOBAapHIUECTBO NOAYHHAETCS (GopMaMb CEMbH 2).

') A. EduMeHKOo npuBonHTL MHTEpecHHH npuMbpb npespauleHia ceMeAHAaro cowsa Bb
CKNancTso.

?) Korna Mu rosopuMb 0 npumbueHin GopMB CeMbH Kb TOBapHUIECTBY H 06paTHo, TO,
KOHEYHO, BELEMD PBYL O KPUAMHECKUXD (ANYHBIXD H HMYLIECTBEHHBIXDL) OTHOILEHIAXD YNEHOBL
CeMbH, a He O (HM3i0NOrHYECKOW CBA3XM /HUB BBYXD®L NONOBL H Ke O nocnbacteiaxs 3ToA
cBA3M, T. €, poxaeHiv nbreit. H3b nnotckuxd cBA3eR M poxneHia abTed MOXETHL BOBCE He
ob6pasoBaTbca ceMbH, O6b 3TOMDB HHKAKD HE MO3BONUTENLHO 3abmBaTh opucTy. Haobopote,
CEMbSI MOMETD COCTOATb M3b YCLIHOBHTENs M ycuiHOBneHHaro. UssbcTno, 4To M cynpymeckin
o103 ecTb He TOMLKO conjunctio maris et foeminae, Ho ¥ divini ac humani juris communi-
catio, 3absenie TOro, 4YTO CYNpYMecKiit CO03b ¥ COW03bL poautened u nbresi ecrn npasosoe
yCTaHOBnEHie, a He TONbKO (H3ionoruyeckoe, BELeTH Kb OONBWOMY HHUCNY CEPLE3HLIXD 3a-
6nyxneHin, Bb 4acTHOCTH M TMOHATIE CKNAACTBA NMWAETCS HaANeXalleR TOYKH ONophl ANR
fpasHAbHArO M3bACHEHIA, Cb KAKOro BPEMEHH NOABAAETCA 3TOTH TEPMHHD Bb HAWHUXD NaMAT-
HuKaxb? Bb TeKcTh KHUMH Mbl yXe Bb NPEXHEMDb H3MaHiM esl yKasulBanH, 4o ynorpebnenie
ero otHocuTes ewe xb Xill BBxy (pakTh, KOTOPHIA NOYEMY-TO HCHOPHPYETCH), @ MMEHHO Bb
panHoit Thwartw uutaems: ,Ce nopsauca Thwara cb Axkumoms npo cx.iademeo“. Yro we ato
3a ssneHie? YyeHull, ony6AMKOBaBWIiA 3TOTH AKTH Cb Haanexauewo shpHocTio, 6Gonblok
3HaTOKDB cTaparo pycckaro ssnika, M. W. CpeateBckift, roRopuT®, 4TO CKAARCTBO €CTH Cro-
BOPDb, TOYHBE —0roBOp® 0 NpHAAHOMB: ,Ha AbBubB SlkwMB Ccepe6po B3Anb, a MoHucTa Thwa—-
THHA y FlKoiMoBw MeHn cBOGoaHa THwarth B3ATH W pauwleTd yuuHunu npomexa cebs*. U sb
HbiHBUHEMD HapoOOHOMDB f3auikbh CKNaACTBO HAK ,KNaRKa“ €CThb HMMYWECTBEHHuIA 6payHuil:
nOroBopb, onpenbasiowifA npunaHoe u BBHO (BuIKyn® 3a HeabcTy BaambHb esi npupawaro).
Mo 3aTomy norosopy CTOPOHBI, XEHHX® U HeBBCTa (MAM XD PONHTENH), YCTAHOBAROTD H3b
yacreid MMywecTea TOro W apyroro obutyl Maccy ana oSuiuxb ubnen cowsa: nsb cTopoHu
CKNaNWBaoTCH KMYyLECTBAMH. DTO —nepBblieé M caMmule THNWYHBE . cxnanuuku“. [lpunanoe u
BBHO CyTb SIBfIeHiA CeMeAHaro mpaBa, a NOTOMY W CKNANCTBO eCTb MpeXie BCEro TepMHHD
cemeinaro mpasa. Toxe M BB yCHIHOBIGHIM: KOMY APEBHIf MMYLMECTBEHHLIA OTHOWENIS CEMbK
pucyiorca no Cpoay 3akoHOBB, NOMKEHDB NPOYNTaTh OOGOIORHLIA PAAHKIA 3aNUCH CYNpyrosd
{cM. TekeTs, cTp. 464) M ycnoBis NPUMHATIA 38TA BB A0MB. 3aThMDB CKNARHHKAMH ABARKIOTCA
6paTba W MXB HMCXORALWie —coHacnboHnku ofularo MMyuwlecTBa. Ec/iM OHM XHBYT: Bb OOHOMD
AOMB, TO HMEHYIOTCH CeMbel, XOTH meHa u abTu y kaxparo csou. HM3b nepsoncTouHMKa
CKNAfHKHYECTBA BO3HHKAKTD MOTOMDB BHAL ero, Bce Gonbe ynanawltiecs OTb ceMeRHaro npasa
Bb Chepy npaBa 06R3aTenbcTBEHHAro. YneHb NO0Ma MOTYTH NOTEPATH KPOBHYK CBA3b |YYIKOA
MOXETb KyNUTb AOAI0 CEMbAHHHA ¥ BOWTH BB IOMD); 3TO OYRETH yXe TOBApHILECTBO, ONHAKO
obpasosanHOoe nO THUNY ceMbH, 160 BB o6uleMb noMb UAPCTBYeTH He pecnybnnka, a ecTe
AOMOBNAfAbiKA, KOTOPOMY npodie noauuHsawTtca. [lo kpannes mbph uyxie moau—npieMbinn—
npAMO 06R3LIBATCA Kb NOBHHOBEHIO CceMeRHON BnacTH. Ecnu HHOrRa CKNIaAYMKH CCOPATCA
# 6biOTH ApPYr® ApYra, TO M BO MHOTHXD CYNpyMXecTBaxb 3To cnyuyaercs. Bb uHTepecHoMb
aKTh, NpHBOAKMOMDB r-XKeio EdHMEHKO, NIOAM NOCTOPOHHIE YCTaHOBNAKTDL ofuwee XKuaWwe Bb
onHoMb noMb, ofllee NpoH3BOACTBO M noTpebnenie BchXxb MMyWeCTBh, Teneps Mbl Ha3Banu
661 9TO KOMMYHOIO; HO ApeBHie noau o KoMMyHuamb He cnnixuBanu. Kaxs 6ul oHM Haspanwu
3TOTH CO03bL? [NA HUXDb 6binbt €NMHCTBEHHHIA TEPMHHBL~CEMbA, B KOTOPOH, abAcTanrensHo,
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Mexay THEMB H3b DOACTBEHHAro €OI03a, COCTAB/ABIUATO NEPBOHAYANBLHO
nBOpb, 4pe3b pasceneHie 4acTed ero no OoTABNbHEIMBL ABOPaMb Cb COXpaHe-
HieMb o6lUMXD NpaBb HAa MHOTIA YACTH MMYUIECTBA M BO3HHKAETb TEPPHTODI-
anbHas obuiuHa---gepeBHs, ceno. HM3BbCcTHE nNpUMEpPE OrpOMHLIXB nNoceneHiit,
COXDaHUBLIHXD ORHY pamunilo ¥ HecoMHBHHO COCTaBASIBWIHMXDL MpEXOe OAWHD
poas, npesBpaTHBIUifics BB TeppuTropianenylo obuiuny. BoTs nouemy ,asopb*
Mbl BBOAHMD Bb CBfi3b Cb APYrWMH (opMaMu OOLIHHD.

Ho u 4ucTO noroBopHuis TosapuliecTBa, 6e€3b NPHMbBCH PONCTBEHHBIXB
Hayans, He MOTYTb ObITb MCKMHOYEHH HM3b YHCha cy6bexkTOBDL NpaBa COGCTBEH-
HOCTH Ha 3emnio. O6wupHoe M noBceMbcTHOE pacnpocTpaHeHie 3Toro BHAR
3eMneBnanbHis, Ha3LIBAEMATO CKAAOCIMBUMD, H CXOLHAr0O Cb HHMB (HOpPCHA0,
obpaTuno Ha cebs BHuMadie Bb koHub XVI B. T. H. Cyme6uukb u. ©eonopa
HBaHoBHYa (KaKb Mu BUABNH) YNeHOB®L cenbcKoW OOWHHH HMEHYETb CKAARHH-
kaMH. Ho ToT® %e naMATHUKDB conepwuTd Bb cebb Hbckonbko nocraHosnewis,
OTHOCALIHXCA Kb MMYLIECTBEHHLIMb MpaBaMb COGCTBEHHO CKnaacTsa. ,A KOM
CK/IalHHKD 3axo4eTh Ha HoBoe MHECTO ABOPBH CTaBMTL, WNH HHYIO XOPOMHHY,
M eMy MocTaBHTb OTDH HaNHUXbL XOPOMHHB RBb miobeMb Mecth, rab noxouers
XOTSl Ha xMenbHHKbB; a oTRaTe emy 3emns BB nibomb mecTe, radk apyroi no-
nobHTb;, a Ha KAKOBY 3EMJII0 HacTaBMTLE ABOPOMb, HIH XPaMHHOKL, TaKoBa
3eMnA W OTAATH; a CBepbXb Toro no nwobnee* (ctp. 160); BL 3TOMBL nocra-
HOBNIeHiH (HaNONHEHHOMb MNJIEOHa3MaMK) NPOCTOH CMHICAB TOTH, YTO MPH Bbl-
xonk uneHa omHoro aBopa Ha ocoBoe MECTO KHTeNnbCTBa, BubOpBL 3TOro Mbcra
npejocTaBnseTcst BuicensoleMyca. [lpyroe nocTaHoBneHie TOro we nNaMsATHHKA
(cT. 162) oTHocUTCA y¥e He Kb MOMEHTY pa3ceneHil TOBapHiueH, a Kb Mo-
MEHTY NpHCENEHIA MXb APYrs Kb APYry BB O4HHBL ABOPB: ,A CKNADHHMKDL Y
CKNafiHHKa BB OOHON NepeBHEe HAaCTaBUTLE XODOMHHOIO Ha MOJBOPHYIO 3eMJo,
M €My 33MAS OYHUCTHUTH, CHECTH XOPOMHHA, TOALKO APYyroMy Ha To MkcTo uTo
CTaBUTH; a OyNeTh He CTaBUTHL HHYEBO Ha TO MBCTO,—H €My 3eMANsl NpPOTHB®L
TOrO B3ATH Bb NIO6OMBb MbcTe,—HOBLIA ApHroBopb* (?). T. e. HOBOMY cknan-
HMKY HYXHO OYHCTHTb BO ABopk MbBCTO aAns ero 3pnaHift; ecnu e OHB He no-
KenaeTsb BOCMONbL30OBATHLCS NBOPOBOK 3EMNEI, TO MOXETHb B3ATb 3eMnio (aAns
nocrpoeks) Bb nobomb MbcThk, DTHMHM nocTaHoBNEHIAMH O ABOpoBoi 3eMnb
orpanuyuBaetcss MHUMH#A Cyne6HuKksL BB onpeabneHin OTHOLEHIA CKNALHHKOBL;
npovisi OTHOWEHIA CTPOSTCS 4acTiio no nnaHy ceMediHaro npaea (coenaakuie

BCErna M MOBCIOAY OCYWECTBASOTCA Th e uneanst obWHOCTH (BONPEKH BCAKHMDB 3AKOHAMDB
o pasnbabHOCTH ¥MyllecTBd). TakuMb 06pa3’oMb TOBapHLIECTBO CTPOUTEA NO POPMAMB CeMbH.

B nanenbiiliemMs npHMBHeHiM TepMuHa ,CKNAACTBO“, OHD MONETDH HAKOHEUD NOTEPATL
corchML npexcHee npaBoBoe 3Hauewie (POROBOE M AOTOBOPHOE) NONOGHO TOMY, KaKb MuiHB
CNOBO TOBAapHIlb NPUMBHAETCA Kb OTHOWEHIAMB COBCBMB HEOpPHAHYECKMMDB (TOBApHILDL NO
ruMHazin). A NOTOMY BO3MOMHO, YTO CKMANHHKAMK MOTYTH HA3LBATLCA W NHUA, COBEPUWEHHO
YYXABSA OPYFb APYFY NO AHYHBIMB M KMYILECTBEHHWMDB OTHOWEHIAMB, HaNp., 0B HAW TPH
MOHACTHIPS, NOMOMEHHHXD> Bb ONMHDB OKJadb N0 B3UMaHi0 Hamorosb. MoryTs Takme Hasul-
BaTbCA M npocTule cochau. Hamb Tonbko HaRo NOMHMTL NOAMMHHEIA NEPROHAYANBHBIA CMLICTH
TepMHuHa
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W pa3abnwl), yacTilo onpenbnsieTcs NOroBOPHLIMB XapaKTepOMb TOBapHILECTBA
K MOTYTB 6HITb OTYacTH ysicHeHH npyu nomouly aktoBb XVI—XVII BB. Cknagcreo
o6pasyetca obwMMb npiobpbTeHieMb 3emnu (Ha obulis cpencTsa), o6wis npasa
CKNaLHUKOBB Ha 3emnio ckpbnnsiorca ,kynHolo rpamoTow“. [lonb3opanie aeM-
newo 6LINO ABOAKOE: WNM Y4acTKH ,Bonyed 3eMinu”“ MbHAnNMCb Mexay cknan-
HUKaMK K2} AOroaHO (Mo ovepenu ), M epebbH 3€MAH HAXOAHNIHUCL BB 6. UM M.
NPORONKHTENBHOMD NONb30BaHiK OTAbABHLIXDL unNeHoB®L ToBapuulecTBa. BB
OTHOWEHIH Kb FOCYARApCTBY M CTOPOHHHMB JIMLAMb CKAAACTBO BHCTYNaeTh,
Kakb ubnbHoe nuuo (eauHHLA); 3eMnA ero ofnaraeTcs MORATAMH, KakKb HMYy-
WecTBO ORHOro COGCTBEHHMKA; NnpoueccyansHas 3alidTa NpaBb Ha obulee HUMY-
IWECTBO (HE KacascCb YYaCTKOBB, KOTOPbIE MOrYyThb NpPHHALNEKaTb KaXKLoMY
CKNagHUKY Bb OTABNBHOCTH) BegeTcs OTH MMEHH TOBapHIlLeCTBa; kpyrosasa obs-
33aHHOCTb TOBapHILEH NO BENEeHI0 MCKOBB cKpbnnasercs T. H. . ONHHOLIHOL 3a-
NUCLIO®, KOMiM KOTOPOH HAXONATCS Bb PYyKAaXb Kawaaro W3b ToBapHiled !).

B) I‘()/)O()Ch"l.}l mazass  usmyusecmea. Ecnn o6pabotakHule y4acTKH Bb
CeNbCKUXb OOIIMHAXD CMOCOGHB ObiNKH CO3NaTb KOHKYPEHLil NpaBb YaCTHHIXB
nHUb cb nNpaBaMH ofwWKHB, To THEMB Gonbe Hamo owsugaTh 3TOro BBH ropod-
CKHxb ObWHHaxb, TaKb Kakb 3HauWTenbHas UbHHOCTB rOPOACKHXT® ABOPOBDL
W OpYrHXb ONHOPOAHLIXD WMYLIECTBb (N1aBOKb, aM6apoBb W Mp.) BH3LHIBAETH
y 4acTHHXbB NHUDB Bonbliee CTPEMAEHiE Kb OCBOEHII0 HXB Bb HCKIIOYHUTENDb-
Hyt0 co6CcTBEeHHOCTb. [OpoACKOH XWTeNlb CO3LaeTh CBOWMB TPYAOMD HOBHIS
Gonbwia ubHHOCTH (NOCTpPOiKKM), MPU3HAHie HA KOTOPHIA NpaBb 3a 06WHHOI
6uinio 60 HapyweHieMb npocTod cnpaBeanuBocTH. JlBopoBwMH MbcTamy HasH-
BAIOTCH YHACIMKWU 3cMAN, NEXAulie BHYTPH NoCafa, 3acTPOEHHLIE WAH NMYCTHE.
Takoro poga nMywecTtsa (ycafbbh) CYyWeCTBYOTb, KOHEYHO, M Bb CENbCKHXb
oflecTBaxb, HO TaMb OHW ABASIOTCS, KaKb CTOPOHHIA NpHIaTokb Kb 3eMnd,
H OPHTOMDB, 6yAyuYH CNHIIKOMB ManoubHHH, OHW He BO36YyXAanH HHKAKHXD
ocobbixb OPHAHYECKHXD onpeabneHift.

CoGenisennurkamu ropoackHxs ycans6s NPH3HAKTCA nocalbl Bb yb3naxb
M COTHH—BHYTPH rop. Mocksnl. [ToBuanMoMy, Bo Havana XVII 8. e Bosuuxano
HMKaKHXBb BONpPoCOBb O npaBbk nocaackuxb o6WHMHB Ha ycanbbul, 3aHATHA
YacTHHIMH NUuaMH, Bonpoch o TakoMb OTHOWEHIM NpaBb NepBuLixb U nocnba-
HHXB BHABHTAeTCA MWL TOMA3, KOrAa Mocagckas obulHHa HayuHaeTh yke
pas3pyiwaTbCs NOAD BRisiHiEM® BTOPraiollMXCsl Bb Hee YYXKAuWXb 3NIEMEHTOBD.
CaMo co60i0 NOHATHO, YTO MpaBa HACTHLIXB NHUDB, COCTABNALIWMHXL OOUHKY,
npU OTYYXAEHIM FOPOACKHXL ABOPOBDL YAeHAMBb TOH e OoO6UWHMHL, HE noane-
Manu HUKaxoMy orpanudeniio. Ho cpeau nocana HaxoguTca o6bikHOBEHHO YKph-
nnedie (,ropoab* Bb ThcHOMb cMmbicnt), 3akmwovyaowee BH cebb Takb Ha-
3biBaeMble OCafHbleé ABOPH; YacTb ABOPAHD H AbTe#t Goapckuxb, NPHUNUCAH-
HbIXB Kb TOPOAY Bb KaqecTBb cAyXunbixb NioleH, KHBETb BPEMEHHO MK

1 Cu. Pycckyo HMctop Bubniotexy t. XlI, crp. 14, 29, 218, 219, 267, 431, 450;
T. XIV, crp. 128, 130, 555, 570, 583, 760, 763, 764, 769, 832; Axta Oen.-Yexos. I,
MNe 151, —Cm, ,Kpuruu. 3ambTky no ucTopid Hapomsaro xo3sncrtea Bb B. Hoeropond 3a IX—
XV BB.“ A. Nanno-faxunesckaro. ctp. 25—27.,

36
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FIOCTOSIHHO BB 3THUXB I[BOpPaxb, 4 OCTalbHbie [MOCENAIOTCS Bb CBOMXB RO-
MbcThsixb: HO xenas npiobpkcTH cebt nocTosHHyl ochanocTs 6nu3b roposa,
MHOTie M3b HUXB MOKYyNalTb Yy NOCAACKHXB niofeid asopu. Heca ke nuuy-
Hylo cnyw6y Bb Nonb3y rocygapcTea, OHH OTKA3HBAWTCR OTH CRyx6ul nojar-
HOM TArNOM, BO3JIOMEHHOM Ha NOCAACKUXb NioAed, W NPOCATH Y rocyaapcTBeH-
Ho#l BnacTW ocBoboxaeHis oTb Hes (416 M Hasumpanock ,cbbnbuiembp*). Ta-
KHMDB 06pa3oMb NMpaBO YacCTHBIXD JTHUD PAacCNopPsKaTLCH NOCAACKMMH HMyLIECT-
BaM¥ CTano BeCbMa 4YYBCTBUTENbHO OT3LIBATBCS HAa 6narococTosHiM OBIWIKHLL.
Yrobul xoTs HBCKONLKO ocnabuTe 3TH nocnbacTeis, Bb obuyat ycraHoBuncs
u 3nbch 8uKYNS 06HHUN OTUYRAEHHBIXD 6bnombcTuaMb ropoACKMXL MMY-
1ecTBb (aHaNOrMuHLIA Cb NpaBoMb poaosoro Bwkyna). Ho korma u BB 3THXB
cnyyasixb KOHTpareHThl CcAbNKM cTand BB aKTaxb HCKyccTBeHHO nombuaTts
BhiCOKiA UBHH (4TO6H nNpefoTBpPaTHTL BLIKYNB), TO O6lIMHA o6pauwaeTca Cb
®ano6aMH Kb NpaBHTENbCTBY. TOrfa M nNosABNAeTCS PAlb OTABNLHHXBL y3a-
KoHeHiH o npaBb BnanbHin ropoackMMH HMyllecTBaMH, NpeaBapsBIIHXD H CO-
npoBoXAaBWNXL Ynoxexie u. A. M. [lepBHMB 13Bb 3THXBL Y3aKOHeHiR 6uino
pPa3nK4eHo MpaBO YACTHHXB NUUDB HAa 3AaHisS ¥ NPaBO ropoila Ha 3eMNI0; HMEHHO
6bino sanpelleHo npomaBaTh, 3aKNaAbiBaTb, OTAABaTb BB NpUAAHOEe M 3aBb-
wate yyacTkd 6bnombcruamb; caMuMu ke 3naHiaMu Bnaabneus Morws pacno-
pakareca no csoemy ycMmoTphnio (yk. 1621 r.); Ho TakoMy pasrpaHH4eHio,
YCTaHOBNEHHOMY 3aKOHOMDb, NMPaKTHKa NOAYMHUMACE HE cpa3y. UneHn o6uMHH,
FIONb3ysiCb CBOMMB MpPaBOMB Ha 3QaHif, NPOROMKAWLTL OTYYWAaTh ABOPH, a
ofuiMHaMB OCTaBanoch BHKYNaTh Hxb. Toraa BE® 1627 r. (V. ku. 3em. np. VII)
6nino npeanonoxeHo BoBce BuiBecTH GbnombcTUeBb 32 YepTy NOCAaACKHXB 3e-
Menb; HO 3Ta Mbpa no 3HauuTenbHocTH uucna 6G6bnomberuess, nopnexas-
WHNXDb eH, KaKb BHOHO M3®L nocnbaywowWwuxbs y3iKOHeHiH, He 6bina npHseneHa
Bb HcnonHedie. Bb 1634 r. ykasomb (Y. kH. 3em. npuk. XXXIIl} 6uino ycTa-
HOBJIEHO YronoBHOE HaKa3aHie 3a OTYyXAeHie ropolackoro wumyuectea 6bno-
MECTUY ¥ BB TO Xe BPEMS YHHYTOXKEHO NPaBO fMLA HA 3AaHIA, KOTOPHIA
OPHYHCIIEHH Kb OBLUMHHBEIMD HMMYLIECTBaMb. TakuMb 06pa3oMb 4acTHHIS nHULA
JIHWHAKCL BCBXb BEeUHHXD NpaBb Ha ABOPH, KpoMb npaBa noToMcTBeHHaro
nonw3obaHis. Kb 3ToMy ykasb 1641 r. (Vk. kH. 3em. np. XXXIII) npucoenu-
HBI'b pacnopsieHie 0 TOMb, YToObl NpH B3LICKAHIM Cb TATNHXD NIOAEH MO
JIMYHLIMBD 0653aTensCTBaMBb  JBOPH NpodaBaeMu GHAM Cb Ny6GnuuHaro Topra
TONbKO TArneuaMmsb. YnoxeHie obobwuno M 3asepwuno cobow Bech nepsblil
nepiogt 3aKOHOAATENLCTBA KACATENbHO TATALIXD FOPOACKHXD HWMYLIECTBD, NpeL-
nucaBb 6bnoMbicTuaMb OKOHYATENbHO BHICENUTHLCH KH3b OOGIMHHHXD 3€Mens,
Beb BuuwenpusenenHus MBpui He MOrnd, KOHEYHO, HE CTHCHATH UMYLIECTREH-
Haro obopoTa ANA caMuXb TArALXb Niofed, NOYeMy 3aKOHONATENLCTBO, HaYH-
Has ¢b 1677 r., Hayano CKMAOHATLCA Kb YCTYNKaMb Bb NONb3y NpaBb 4acT-
HHXB NHUB. YKasb aToro poga pa3phbiiunsd oTuymnaTs ABopu 6bnombeTuams,
€Cnu TONbKO OHW COrNacaTcs HEeCTH Cb HHXDB TArno sMbecTh cb obwMHHUKaAMK
(4Té, BNpo4EeMB, COrNAcCHO Cb NPEXHUMH APeBHBAWNMU NpaBaMu OBUIHHD).
CamMoe BamHoe W Haubonbe obwinpHoe y3akoHeHie o6b aTOMb npeaMmerh AaHo
Bb 1686 r.—ato ,CtaTbu o yepHocnoBoackuxb asopaxb® (I1. C. 3. Ne 1157),
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HO, NOBTOPAS BCE MPEAWECTByolllee 3aKOHOAATENBCTBO, ITOTH 3aKOHBL HOBAro
NaeTb TONbKO OAHO: UMEHHO OHb onpeabnsaeTs, 4To, BL cnyyab oTuyXAeHis
6bnombcTUaMKH TAMNLIXB® NBUPOB®, 3TH nocnbaHie MoryTs GuTh npiobpbraemsl
TONLKO TATNBIMK NOABMU, M 3aTBMB TOTH Me 3aKOHB BHOBb MpPH3HaNDL 3a
YacTHBIMM NMUAMH NpaBd COOGCTBEHHOCTH Ha 3AaHiA.

HonrospeMeHHbIA ycunis 3akoHomaTenbcTBa H obbiyHaro rnpasa, NOAmep-
WWBaBWIiA NpaBa o6WHHB OTh Pa3pylIMTENbHAr0 Hanopa nNpaBb HaCTHHIXB
Wb, OKAa3anWcb TWETHLIMH, Korga Bb nepeuiit roas XVII 8. (1700 r.) maHb
6L ykasb, no3BonuBwiit cBofogHoe obpauieHie neoposb Mexay 6bnomber-
uaMM W TArNHMH noAbMU, Bchk yyacTku BHYTpH ropopa, 3aHATHIE YaCTHLIMH
niuamu, cobnanuich Mxb COGCTBEHHOCTLIO; 32 FOPOJAMH OCTANWCh HMMYyLUECTBa,
HaXOAMBILifiCl Bb OOL{EMB MOMbL30BAaHIH BCEro ropoaa: nIOIAAH, BHIFOHB H
T. n. TlpaBaa, npaBa 4YacTHHXDB NHUB RO H3[AHIA TOPOAOBOTrO MONOWEHIA NPU
Exateputt He 6unu dopmynuposaHul Bb 3akoHt, Ho de facto Bck nocrawo-
BReHis MONOXEHIA cyulecTBoBanW M Ao ero u3anadis. OCTaTKOMB NPEeXHUXD
OGWMHHHBIXD FOPOACKHXDH NpaBb SBASETCS NpaBo ropola Ha yCBOEHie BHIMOPOY-
Huixb HMymecTBb.—H3nokeHHas wHcTopia 3akoHomaTenbcTBa O MpaBaxb ro-
POACKHXDB OOIWHHB, NO MHBHIK HBKOTOPHXDB Y4eHHXDB, YKa3uHBaeTb Ha HCKYC-
CTBEHHOE M [OBONLHO MO34HEe co3jaHie NocnbAHNXB rocCynapcTBOMB pafH ¢uc-
KanbHbiXb Ubned, uMeHHO paau Gonblwen ycnbwHOCTH MOCTYNAeHiA nonaTen
M Hanorosb NOAb KPYroBoOl0 NOPYKol ob6WwHHL, a HE Ha UCKOHHOE WCTODH-
yeckoe npoucxoxaneHie Hxb. JIna oTpaxeHis 3Tofi MLICIH NOCTATOYHO NPHNOM-
HHTb, YTO BCh y3aKOHEHIA NO ITOMY NpeAMETY HalaBaeMu O6unu no npock6h
TArALIXD OOWHHDB, U CAMOE NEepPBOE U3B HUXD PHCYeTH OOLIMHHBIE TIOPSARKH YKe
CyUlecTBYIOWMMH, HanpaBsAscb TONLKO Kb ykphniexiio, a He Kb co3naHiio HXb.

1) Omroneenio HMYULLCINBEHILIXE 1BPABE 20P00CKUXE OCUUHD 1 8O-
Aocmelt Ks npasams zocvdapcinga. MHorie npuaHaoTs o6lwiMHH, Braabsuwis
YepHBIMH 3eMNIAMH W OBOPOBHIMH MbcTamu, Toneko BnagbnsbuaMu Hxb; cob-
CTBEHHMKOMD Me HXb CYHTAOTDh rocylapcTso, U coobpasHo cb 3THMB Hepbako
8b HayuyHuXb H3cnbROBaHIAXB Takis MMYLECTBa HA3LIBAOTCH ,Ka3eHHLIMU®,
»TOCYNapCTBEHHEIMU®, UHOrAA ,rOCYNapeBLIMH* (BENTMKOKHSKECKMMH HNH uUap-
cknmMi). Hesonunb onpenbnAeTs Wxb OpHAMYECKill XapakTepb TaKb! ,TATIHSA
Ka3eHHLIA MMyLIECTBa, KOTOPLIA HAaXOAHNHChL Bb BbyHOMDb BnambHiM 4YACTHLHIXD
nMUDb, OOWECTBL HIH YCTAHOBNEHIN Cb NpaBaMy MONL30BAHIA U PACHOPANCEHIA,
NpHHAANeXallaro BOTYHHHHUKAMDB, Cb 006A3aHHOCTLIO Bnaabnsuesb NNaTHThL BB
Ka3Hy pa3Hbisi nogaTH M WCNPaBnsiTb Bb NONb3Y €8 MOBHHHOCTHY. BToOMy, no-
BHAKMOMY, €cOOTBBTCTBYIOT® H BHpPaeHi APEBHHXbL NaMATHHKOBL, Bb KOTO-
pHXb rOCyNapH WMEHYIOTD YePHHs 3eMNH ,HawWMK®, Hanp.. ,A KTO y4HeT®
XUTH Ha Halleir vepHoit 3eMnb CHHD 60ApCKON MNWM nNpHKa3Hoi 4enosbksb,
-.H Th noan... HaMbBCTHUKY CyAMMB W TATNO Cb YEpPHEIMB NepeBeHb ... TAHYTH
NOBHTHO, YTO HA HHXB UbnoBanbHuUKH mnonoxatsr* (1539-1540 r.). ,To, ro-
CNogHHe, 3eMNsi, Ha KOTOpoH CTOMWb, BoXis ga rocynapsi BenUKaro KHsi3s
Ecionunckis BonocTu®, rosoputTs oauHb HcTeub., Ho ropasmo yb6baurennHbe,
4BEMB 3TH HaHMEHOBaHIf, MOTYTH Kakb 6YATO NOATBEPAHTHL MHICNL O MpPHHaA-
NEXHOCTH YEpHBIXD 3eMeNb rocyaapcTsy HBKOTODHIS MOCTaHOBIEHIN 3aKOHOMA-
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TENbCTBa W AKTH lopHauyeckdxs cabnokb, Bb Cyne6Hukaxb uepHHS 3eMnun
NocTaBfeHtl Bb OAWHAKOBHS YCNOBiA Ch KHAXECKHMMU cenaMd W noMbCTHHIMM
3eMNAMH  OTHOCHTEMIbHO MPUBHIIErKPOBaHHOW RaBHocTH (wecTHnbTHeN; cM.
Cyn. 1-i, cT. 63). AKTH coxpaHunHu HbcKonbKO cnyyaeB® NoXanoBaHis rocy-
IapAMHM YEpHHXD 3eMeNlb YacTHWMbBb NuuaMb. Bce aTto, nosuaumomy, npoTuso-
pEUHTDH HM3NOMEHHHMD BhlUe (paKTaMb O MpaBaxb OOLUMHLI Ha YEPHHIA 3eMnH,
a paBHo WU cnba. ¢pakTaMb 06 OTHOLWIEHIM roCyAapcTBa Kb YEpPHLIMB BONO-
cTaAMB: yxe cb Havyana XIV B, Bb AyXOBHHXDB W NOTOBOPHLIXB FPaMoTaxb cena,
NpHHANEXAWiR KHA3bAMBD HAa YaCTHOMB npaBb, COBEPLWEHHO OTNHMHALTCA OTDH
,BONOCTER", BB KOTODHIXD KHA310 MNPUHALNEKHTD NHlbL NPaso CYAa M NaHH
(cM. BB XpucT. no uctop. pyc. npasa, suf. Il, amyxosuyw KanuTu u Hawm
npumby. kb He#nt 4, 6, 7, 8, 9, 10). Korna noromMs (B XVI B.) yacTHuS UMy-
WecTBa KHA3EH CIHNUCL Cb TrOCYyAapCTBEHHHIMH Bb o6lWleMb HaMMEHOPaHIM
ABOPLOBHXb BOTYMHDB, TO 4EpHLA 3eMNH He cvbwuBanucL cb ABOPUOBBLIMH,
nocnbAHWMU BeA. KHA3b YNPaBNfaNb 4Ype3b YaCTHHXD NPUKA3uYHKOBBL (Nocenb-
CKHX'b), NEPBLIMH YPE3k FOCYAAPCTBEHHEE OpraHbl —HaMbBCTHHKOBDL H BONOCTENEH.
HesonHHb AyMaeTb YHHYTOXHUTL 3TO npoTuBophuie THMB, 4TO H3NOKEHHHIS
BHILUE NONHHS MpaBa OOWHHD Ha 3€MNI0 CYMTaeTb He OOWMKMD ABREHieM®B, a
HCKNIOYHUTENbHEMD Ans HBkOoTOpHXb OOWMHHB, AapoBaHHEIMB HMB Benbactsie
ocobaro noxanopaHif: ,HEKOTOPHA Ka3eHHLI 3eMNH, OTBENECHHBLIA TOPOACKHMDb
W cenbckuMb obuiMHaMb, BB Takod Mbph noanemanu pacnopsikeHnilo HXb, 4To
npefocTaBneHie y4acTKO8b BB MONb3OBaHie H MP. COBEPUIEHHO NpPHHAANEKano
obwunb. Ho HETDH He Tonbko 0Co6LIXD NPUBHAETii, HO M cnbROBB HXDB HA Kakia-
NnHBO UCKNIOYUTENLHHSA paBa 8b NONb3Y TOH MNU Apyrod obWHHLE. Bb onHHXDb #
ThXb XKe aKTaxb MO¥HO Ha6MiOAaTb W npaBa OOIUMHL ¥ NpaBa rocyfapcTaa no
OTHOWEHII0 Kb 4epHoil 3eMnb. M3b MHOWeCTBA WanoBaHHBXD FPaMoOTh, AOUIEA-
WHXb A0 Hacbh, HBTH HH o4HOM BB monb3y obutMHu. B. H. Yudepuusv cuu-
TaeThb BO3MOXHLIMBL pacrnpeAbnuTh NpaBa Ha OAHY M Ty Xe 3eMAI0 rocynapcrsa
H 4acTHHXB AuUD ¥ 0o6LHHD Cb TOYKM 3pbHiA rpamaaHckaro npaea, npunu-
cbiBasi MOCYAapcTBY NpaBo COGCTBEHHOCTH, a 3THMB nocnbaHMMB jus in re
aliena. Ho ManoxeHHus Bblule npaBa OOLWHB HA PACTIOPAKEHIE YEPHHIMH HMY-
LecTBaMH OTHIOAL He MOAXOAATH MOABL NOHATie O NpaBb Ha Yywyl Bellb,

HecomubtHHo, 4TO, NpH MHHUMOM KONNM3iM npasb rocyaapcTesa U obUWHHB
Ha YepHHSs 3eMnHd, COGCTBEHHHKOMB Ha 4YacTHOMB npaBb MAONMKHO GHTHL Npu-
3HaHO Bb Mockos. npaBb yme He rocyaapcTso, a FOPOACKiS W CENbCKiss OBWHHEL.
locynapcTso BMblIMBaeTCH Bb 4YAaCTHHIA mpaBa O6UIMHBL (a PaBHO H BOTYHH-
HHKOBB), HE KaKb 4acTHO-NMpaBHoe NUUO (PUCKB, Ka3Ha), & KaKb MONUTHYECKIH
€0i03b, paay ubned rocynapcTsBeHHbIXb (Hanp., Manys BONOCTHLIS 3€MNH, OHO
NMepBOHAYANLHO XanyeTh Bb HHXb NUUWbL ,CYAb K AaHb"“). Ecnu u sambuaercs
HbkoTOpast 6onbluasds GAU3OCTL FOCYAAPCTBA Kb 4Ye€pPHHIMb 3eMAAMDb, 4BMB Kb
YaCTHHMb BOTHYHHAMbB, TO 3TO OOBACHAETCH OCOOEHHHMD XapaKTEPOMB TaKOrc
cy6beKTa npasb, Kakb OOUIMHL; Bb HHX'b CAMUXDb FOCYAapCTBEHHHIA XapaKkTepb
(amMHHUCTPaTHBHHIA) CMBIINBAGTCA Cb YaCTHO-TPaXAAHCKUMD.

INocnbayowas cyabba npasb 06iMHDB HaxoAWnach Bb 3aBHCHMOCTH OTBb
MOCTeNeHHaro ysiCHEeHisi  BO3pacTaHif NpaBb Ka3Hbl U NPaBb 4aCTHHIXb NHUD —
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YNeHOBL OOIIMHB: OBGIMHHLIA 3eMNTW Mepewsii UMM Kb xa3Hb (BB Bonoctaxsb)
WU Kb YacTHHIMBL NHUaMt (BB ropoaaxb). BuiBlia npasa cobcTBeHHOCTH CoO-
XpaHANUCh NUWb Bb O6WHHHHIXD (opMaxb BnanbHia Ha 3eMAsxb Ka3eHHBIXD
M OTHACTH vacTHo-Bnaabnbueckuxs,

4. BOoTYMHBI YACTHH XD AULD.
a) PonoBbis HMYIIECTBA.

Honwsmie o podis. Opesubiwift 3B CO030BDB, NExaulMxb Bb OCHOBH
FOCYAapcTBeHHAro W 4acTHaro npasa, ecTb poab. PoioMb Ha3biBaeTcs col03b
NHUDB, NPOMCXOAAILUUXD OTH OLHOTO pOAOHAavanbHWUKa (XoTs BB mnocnbnyloutis
3M0XH THNL POAA OTHACTH YHKE OCNOXHAITCA acCHUMUMALIE HYXepomuesb).
Paspoctasch poab fBASETCS YyKe rpynnolo NHUB, C3A3aHHLIXB CKOMbKO poA-
CTBOMB, CTONBKO e W Jaxe [MPeHMYUIeCTBEHHO OOIIHOCTLI0O N2aBb, WMEHHO!
no Mbpb paspocTanis poaa U ynanenis oTb nepeoHavyankHaro pofoHavaNbHHKA,
OHBD MOMETDH pacrnacTbcsi Ha HBCKONBKO uYacTeH, TepAlHXb BCAKYO dakTH-
YECKU-DOACTBEHHYIO CBA3b Mexay cobolo; obliee noHaTie pona Toraa COCTOMTH
H3b HBCKOMbLKUXD KOHUEHTDPHYECKMXD KPYroBb, @ HMEHHO: LUEHTPaNbHLIA KPYrb,
370 ,O6nMXHIA poRb", T. €. cO3b BPaTCKUXBL ceMeHCTBDL (PoRb, MPOMCXOAA-
Wi oT® ooHoro ortua), 3aThMb MAETH CpedHil POABL—COI3BL JIHUDB, NPOUCXO-
AfILUNXD OTH ogHoro abaa, W, HakoHeUb, ,AaNbHif PoAB*, T.€. COO3Bb NUUD,
NPOHCXOAAWMKXD OTbL OfHOro npaabma ¥ Apyruxb AanbHBAWKXD poAROHAYANB-
HHKOBB, O KOTOPHIX®L COoxpaHsieTcs mnamsaTe Bb poab. [lo 3THMB® TpeMb Kpy-
raMb pacnpocTpaHAKTCA H MpaBa Ha pOROBHSA HMyulecTBa (CM. BHlue O re-
pexont uMymectes no Hacnmbactsy).

Podoswa umyiiecmea. Be HacTosillee BpeMA POAOBHIMM HMYLLECTBAMH
MOTYyTb ObiThb OAHW NHWE HEABHXHMHS Belud. [BHmuMHSA ke Boobwe MeHbe
nonyckaloTs conaatHie, a 6onbluad 4acTb UXb, MO CBOEH MOTPE6ASIEMOCTH, He-
¢nocobHa GuITh NpeaMeToMb NpogomkHTensHaro (bUKTHBHO-BBUHAr0) ob6naaaHis.
Bb npesnbiiwee xe BpeMs npH nepBoHaYanbHOMb THCHOMB CcOXHUTenbcTBh
Bchbxb 4neHoBDL posa M NBHKMMBIA Bewln OGmnu obuwe-poposumMu. JoMb, BB
TOYHOM®B cMulcnb, Takxe He MOXeTb 6uHThH uMyulecTBoMb ubnaro poga; u Abi-
CTBHTENbHO, Mbl RUALNH u3b Pycckoit lNpaegw, uTto kpyrb Hacnbroranis asu-
WHMOCTiIO M NOMOMb OrpaHHyWBaeTcs npeabnamu ceMbH (cM. Builte cTp. 489).
Ho noM®t Bb o6wnpHomMb cMubicnt (aBOpb, ABOPHIIE) MOXHO fOawe Bb Mo3n-
Hbiwee BpeMs BcTpbTUTL Bb KavecTBh ob6bexkTa npaBa ubnaro o6wHpHaro
pona. Y XopeaToBb 3aapy¥HHM poab (,3aapyra“) Bb MOAHOMB CBOEMB CO-
crasb wuBeTH Bb oaHomb ABopk. Bt Benukopoccin (ocobenno Kypckoi, Tam-
Gosckont ¥ BopoHexckoi ry6.) scTpbuyanuck ABOpLl, 3aceneHHble NHLUAMH, CBSi-
3aHHBIMKH POACTBOMDB, Bb KonuyecTBh fo 60 yenobbkw (cnuu. ,O4epkb momalu-
HeM XH3HU ¥ HPaBOBL Bennkopycckaro Hapoaa“H.H. Kocrpomaposa,ctp.40ucn.).

HCcTHHHBIMB W TOYHBIMB NpeAMeTOMb poposoro BaaabHia cnykuts 3emns
ofpaboTaHHasn, a Takke nacréuwa, nyra n mbca, Pop.ma ocywecTsnenis npasb
pona Ha pOAOBHSA HMYILLECTBa, T. €. popMa MONbL3OBAHIA HMMH, HA BCEMB NpoO-
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TAXEHIH ucropi He ofHHakosa. [lepsoHauanbHas popMa—3To obulee coBma-
nbuie uMyuwecrsa popa, T. e. oflee ana BchbXxb 4neHoB® pola npaso Bna-
abHis, nonb3oBaHifa U pacnopsxeHia. [loka poab KuBeTH Becb Bb ONHOMB
mMBcTh, Takoe obulee cosnanbHie NOHATHO W BO3MOXKHO; CNABSIHCKIA 3aApYru v
BENTHKOPYCCKisl ceMeHHbIa o6UIMHbE — haKTH4eCKOe TOMY AoKa3aTenscTBo. OfHako,
HeBonuut oTpHuaeTdb cyliecTsoBaHie y HACbhb Bb jpeBHee BpeMs obule-posfo-
BHXDb MMYIIECTBHL (Bb NUYHOMB Hadanbt oHb Boobule BHOWTBH OTHAhuie pyc-
CKaro rpacjaHcxkarc npaBa) H MNPHU3HAETDH TONbLKO JIHYHYK COGCTBEHHOCTL
(wHecr. poc. rp. 3ak. wacte 2, cTp. 8—9). Mexny TbMb cyulecTBoBaKkie BB
npesHee BpeMst ofuiepofoBoro coBnafbHisl y Hachb HE MOXETDH MOANEMATb HH-
KakoMy coMubBHilO, TaKb KaKb HHa4ye Henb3sd 0O6bACHUTHL cnbad ero BB Mmoaa-
HBAWMUXD CMATYEeHHBIX® MpaBaxb poaa (a Takwe H O6WHHD, BOSHHKIWHXL W3b
poRoBHXDL (HOPMB).

Yxe BB [-i1 nepions, a ewe 6onbe BbL Havyand MockoBckoH anoxH 3Ta
dopma BnanbHisa ponoBniMM WMyluecTBamu yctynuna mbcto mpyro#, yubnbsun
BApO4EMDb H NOTOMBb Ha cTeneHW RobaBouHof. ITa BTOpas nosaHbriwas dopma
(8> XIV—XV B.) HacTynaeTb npu pasabnb pomoOBOro WMyu(ecTBa Ha COCTaB-
HHIfl Y4acTH; kawgoe suabnusuweeca vonbHo ¥ ceMeHCTBO MONy4aeTdb CBOW cre-
LuianbHylo 4acTb BB nonb3oBaHie  BnagbHie, HO He umMbeTb npasa camocTtos-
TenbHaro pacnopsxeHis, 6e3b coriacis ocTanbHbixb poauyed. Kpomb Toro,
HbKOTOpHSA YacTH podOBOro MMylLECTBa BCE ellie OCTaloTcsd Bb obuleMb coBna-
abHiM Bcero pona (nyra, snbca). Takas dopma cyuwectsoBana Bb XIV u XV b,
ocobeHHo Ha cbeeph. CyuecTByeTs ROBONLHO 3HAYMTENbLHOE KOMHYECTBO rpa-
MoTb Hosropoackuxs, OeuHckuxb, Bbnosepckuxbs # Op., OTHocAwMXCcE Kb
3TOMY BPEMEHH M CONEPKALIHXD PAa3NUuHbLIA CABIKKM HAa POAOBLIA HMMYLIECTBA;
Ha OCHOBAaHiH 3THXb rpPaMoTb (M APYrHXb NaMATHHKOBB) MOXHO cabnats cnb-
Ayoulia 3aKno4YeHis OTHOCHTENBHO NpaBb polda Ha OTABAbLHBIA YacTH ero umy-
wecTBa: 1) oTabAbHLIA POAHYD MOXKETB OTYYMAATH POAOBOE HMYWECTBO TONBKO
Cb cornacis Ha To ,ocTanbHod 6patin“: 2) Bb cnyyad oTuymnenin ee 6esv
TaKOro cornacis poaxHurd HMEOTH NpaBo HCka NPOTHBDL PACNOPAAUBLIATOCH CBOEIO
4acTbio copoarya. 3) O6HIKHOBEHHO MpH KaXAOMb TaKOMb OTUYXIEHIH Rb Ka-
yectBb ablicTeylowaro nuua npu akth ykpbnneHisa aBnAfeTCs OAMHD DPOAHYD,
HO OTH HMeHH Bchbxb, Hanp.: ,ce kynu Oxkundo u EBauw n Mapke u Oenopo
y XWupsitunuuen: y Tawkys, u y Slkosa, u y Bopuca u Burxata Posyesb
ocTpoBo; a 6onk XupsaTunudiems He Hano6b y—a3emnu; ysbnaworca lawxyh o
dkoBo W BopHCD camMu Cb CBOMMB nneMeHemb. A cTosno y nevatu [awxyh
ot Bcero nnemedn* (A. Opua. Ne 71, I; cM. ewe dakTel, nosobpanusie He-
BonMHBIMB: Hcr. poc. rp. 3ak. 4. 2-a, cTp. 159, npum. 187). 4) BesabTHui
BOTYMHHHMKD MOXETb OTHYXAaTb TONbKO H3BBCTHYI HacTb pOAOBOro UMY
IeCTBa; Bb NPOTHBHOMB cay4ad poadud HMBIOTL npaBo BO3BPATHTHL HMY-
wecTBo (6eanetexmHo). ¥ Taruwesa (Cya. uan. 1786 r., ctp. 109) npusoautcs
y3akoHeHie uaps loawna IV (npunucaHHoe BB ORHOMB CNUCKE YKA3HBIXB
KHUT'b Kb 85 cT. ero CyanebHuka), no KkoTopoMy Bnanbneus posoBo# BOT-
YUHE MOXETH PacrnopsixaTbCsl TONbKO BB cnyyab 6esnbTHOCTH, M TONMbKO no-
NOBHHOIO €51 KaKb (10 BO3ME3QHHMDb, TaKb H 6e3MeafHHMb cabnkaMsb: ,Ko-
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Tophie KHA3M M Goape W abTH Gospckie Bcakoro uuHa nioau abred He UMBIOTS,
a MOXOTAT®H CBOM BOTYMHBEI NPOAATH WAM 3aNOKHTH, WAH Bb MOHACTHPbL MO
gywb pati, ¥ UMb NPOAATH, M 3aNOKMTH W no Aywh oTmaTH BonbHO BCh
cBoM xyiau. A He 6yaeTb KOMY Kynnu, HHO M3B BOTYMHDB [O MOJIOBHHH, a
6onke NoONoBHHH BOTYHHB, MMMO OTYMYb, HM NPOAATH, HM 3ANOXKHTH, HH MO
aywd He oTAATH. A MPOAACT® KTO, WX 3AJIOKHTB, W no Aywh otpacTby Gonbe
NONOBHHH, a OTYHYb 6yAeTH OHTH Y4eNlOMb O TOMDb, H Ty JMILIHIOK MPORAKY
oTgaru oTyuHy". 5) HakoHeuws. poacTBeHHUKH MMEBIOTH MPaBoO NPeHMylIeCTBEH-
HOH MOKYNKH OTYYyKAAEMOW BOTYMHHL. [10 CNaBAHCKMMB 3aKOHOAATENLCTBAMB
(cepbckoMy n nonbckoMy), BcAkii, HambpeBalouwica npoaaTe poaoBoe HMY-
IleCTBO, AOMKeHDd AbnaTe 3TO OTKPLITO, ,6knoneHHo®, T.e. 0o6bABHTL O TOMDb
3apanbe poAcTBEHHMKAMB, KOTOPHE MOTYTHb, €CAd KenaiTb, KynuTb e€ro,
OTCTPaHAA 4YKepoiUueBb. Y Hach 3TO MNpaBO COXPAHUIIOCh Bb Y IOWeEHiH
u. A, M.: ,a 6ynets nocnt xoro ymepwaro BoTu4MHa ero naHa 6yneTb Ab-
TeMb ero CHHOBbSMB, ABYMBb Xe MIH TpeMb uenosbkoMb Bonye, U OAHHDB H3B
HUXB TOe OTLOBCKIf BOTYMHHE CBOH Kepebifl, AN CBOMXD HENOCTAaTKOBb, NOXO-
4eTb NMpoaaTb, MW 3aNOXHTL,-—-U €My TOTH CaMHH BOTHYHMHHOM epebif npo-
HaTb MAH 3aNOXUTb BONbHO. A 6yAeTb 6paThba ero Toe OTUOBCKIS BOTHYMHEI
Cb HUMB pa3fbnnTb He MOXOTATH, W Y4HYTH OGHTH 4enoMb rocyaapio, 4Tobml
rocyaapb roxanosanb WXb —Benbibt Yy HUXBb 3a TOTH 6paTa MXb BOTYHHHOM
wepebeil B3ATH 6paTy Mxb AEHbIH,—H y HHXb 3a TOThH 6paTa HXb BOTYHHHOM
wepebeit sBenbTH 6paTy Mxb B3ATH JeHbrd, no oubkHkk, yero Ta BOTHHHA
croutv® (¥Yn. XVII, 14). B XVIl B. aTo npaBo sAsnsercs nuilb OCTaTKOMB
6onbte mpeBHsro W Gonbte nonHaro ipaBa PpONCTBEHHHWKOBB: TeNepb TONbLKO
6paTbsl, ¥ MMeHHO HepaanbneHHble, COXPaHRIOTD MNpaBo MNPEHMYLUECT BEHHOH
NOKYNKH; Bb CTApHHY MMB TNONL3OBANUCh BCh POACTBEHHUKH, XOTH OBl yxe
Bnanbswie umywecTsaMu pasabneHo ),

1) Monuuki cTatyTsb (o usnaxiio Sruua 49a u 496) rosoputvy cabaywowee o fcro
BHXB HMYWECTBaXD (.NAEMEHWKHAX DY) ,,Crapmmo:o BOTYHHOKL (,,6auInHO0), KOTOpaR yha-
cnbnosaHa OT®H NpeaKoBb, TOTDH, KTO €€ NEPHUTHL, MOMETL PACNOPAAUTLES (.panoBaTH®), M
nonbL3oBATHEA (,yHUBATH H 06 HOM MUBHTH®); He NO3BONUTENLHO (. HUE NONOGHO) yTpau-
BaTh ee M OT4YYXNaTb 6e3b BENMKON HYXAB, HO NO CTAPOMY 3aKOMy H 06b4al, OHB ROA-
WeHDb OCTaBMTb ee Tamb, rob 3actans, Ho ecnn KTO npHMBICAHT®, HAKM npUGaBUTH, HAM
NPHKYMUTD, WAH BLICAYXHUTD (.M3ABOPH“), HAKM KaKb-NH60 HKHaue NO6YNeTH CaMb W CBOMMB
TPYAOMB® NPHOABHTDH, TO 3aKOHBL NoBenbdBaeThb, 4TO OHBL Bb TOMDB BOJIEHDB W €BOGOAEHD, KaKb
NPH CMEPTH, TaKb K OpH MusHu,..—Yenopbksb, Haxoaswinca npH cMepTH, ecnu Wmbern Hb-
ckonbko nbreR uaum HacnbaHuKkOBB, KOMY €ro HMyueCTBO OCTaeTCA, BONeHb BCe cabnats Ccb
3TUMDL HMMYLIECTBOML; HO HE MO3BOJIAETCH OAHOMY, MHMO IpPYroro, OTmaTb NPH CMEPTH BCE, a
apyroro coschbMb ycTpaHuTh..” (3aThMb BB ONHOM PYKONMMCH Komekca HanaraeTcs 13 npu-
YHHD, MO KOTOPLIMBL OTEUD MOXETb ycTpaHuTb abTel oTb HacnbacTea: HenouyuTadie, MOKy-
WweHie HA XH3Hb poanTener, obwir npecrynnewis, ockvepHeHie nowa poautens H T. n. Ho,
nosTOpPAeMB, 3TO npubasneHie onHOR pykonuck). TakoBw npasa 3aBbuwiaHia Ha pofioBOe UMY-—
wecTBo; 06b 0TKasbh ero Bb LOMb3Y NOCTOPOHHHXB, NPH HANHYHOCTH POROBLIXB HacnbaHv-
KkoBb, HBTHL u phun. [IpaBa pacnopskeHia npu MH3uu 0GO3HAHAIOTCA BB TOMDB Ke 3aKOHB
Takb (51, 52 ibid.): .80-neps., MO CT2pOMy 3aKOHY NAEMEHUIMHY HEABIS NPORATH, HH 3aN0-
KHUTb Bo TeMb, T. €. TaAHO, Bb OCOOCHHOCTH OTb POACTBEHHHKA (GAHMHACO); OHa MOXETH
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ST1o BTOpas (opMa OTHOWEHIA Pola Kb €ro MMYLLECTBaMb BHIPOXAAETCH
€CTeCTBEHHO M3b MEpPBOA NyTeMBb MNOCTENEeHHAro BLICBOGOKAEHIA YaCTHHIXDB
npaBb oTOBNLHEXB 4YNEHOB® pomoBoro cot3a. [Tpexne, HanpuMmbEpb, BeaAkin
uneHd popa, npiobpbras uTo-nMb60 COBCTBEHHHIMH cpencTBaMH, npiobpbrants
Bb COGCTBEHHOCTb POAa, T. €. UMyLlecTBa 6naronpio6pbTeHHHS CTaHOBHNUCH
ponosbiMi. [IpH 3HAYHTENLHOMDB e BHICBOGOXAEHIH NpaBb poluyed, 3TO yxe
NpeKpallaeTcs: PONAOBHIMH WMYLUECTBAMH YK€ HE CYMTAIOTCA Npio6phTeHHUS
OTAENBHEIMD 4YNIEHOMBb, €CNHM TOMbLKO 3TO HWMyliecTse mnpiobpbTreHo He oT®b
4NeHOB® TOro Xe poja.

Bb XVI B. BTOpass ¢opma npaBa Ha pPONOBHS PIM)'ILLleCTBa cmbugercs
nosaubilwen, ocTaTKW KOTOPOA CyLIeCTBYIOTH eule W Bb HACTOAllEe BpeM=©.
Sta dopma OTHOWEHIA POAA Kb POAOBHMD HMYUIECTBAMB COCTOMTD H3b npasd
p0008020 sbtkyYNA U npasa podosoco Hac.awdosarin. HenocpencTseHHBIH
Bnagbneus MOrb ywe OTHYYMOATb CBOE MMYLIECTBO, He WCMpalluBas npensapd-
TenbHaro cornacis poAH4eR, HO 3aTo 3TH nocnbiHie NONyYyunu mnpaBo BhIKY-
natb obpaTHo y npio6pbTaTens-uyxepoaua oT4yXOeHHOE HMyHlecTBO. Takb
NPOHCXOANTD npasy Ppodosoeo ewtiyna. HesonuH® (M HbKoTophie Apyrie) ocna-
PHBAIOTDB 3Ty TeOopilo NMPOHCXOXAEHis npaBa pogoBoro Bbikyna. OHB BHAHTDH
Bb HEMB HE OCTaTOKb WIU pe3ynbTaTb MpPeXHAro obuiaro enaabHia poaoBuIMU
HMyllecTBaMH, He OpraHHYecKH BHIPOCIWIIA Bb HCTOPIM HHCTHTYTH, a Mbpy,
n3BHE YCTaHOBNEHHYIO roCyAapcTBOMB ANS HCKYCCTBEHHOM TMOAAEPKKH 3HAT-
HHXB ¢amunii. Kb Takol Muicnu ero rnaBHeiMb ofpa3oMb nobyaunu cnk-
myowWis nBa 06CTOATEALCTBA: 1) TO, 4TO NPaBO POAOBOrO BhIKYNAa HauMHaeTH
BcTpbyaTbca Bb NaMATHUKaxb nuwe cb XVI Bbka, U 2) T0, YTO Npaso pono-
BOrO BhiKyna npoTHBopbuuT®s 6yanTo 6m pomosoit cobcTBeHHocTH. Ho owesuaHo,
4YTO 3TH O6CTOATENbCTBA HE MOI'YTh CHYXHTb OCHOBaHieMb ANS OTpHLAHIA
npHBeNeHHONA BhIllle Teopin: oHM ckophe nomTeepxpaioTs ee. [IpaBo pogoBoro
BbIKyNa He MOTNo SIBUTHCS paHblie, T. €. NPH NOJIHOMB rocnoacTsbd pomosoro
6uiTa; Torna BOBCE HEBO3MOXHO O6LINO OTUyWAeHie HMMyllecTBa 6e3b cornacis
poauyedt, Yto e kacaeTcd Kaxyllarocst npoTusopbyis npasa PpOROBOro Bhi-
Kyna pomoBOoH COGCTBEHHOCTH, To CnbIyeTb MPHUMNOMHUTBL, YTO MPaBO BbIKYMa
HacTyraeTs UMEHHO BCBACTBiE 2dderis HENOCPEACTBEHHON POROBOIH COGCTBEH-

6uTb NporaHa cBBTNO, 6BNONEHHO M CB NpPEABAPHTENLHBIMB ONPOCOMBL GnmxHaro csoero. IMo
crapomy TlonMuKOMYy 3aKOHY, TOTBH, KTO AyMaeTh NpoAaTh, AOMKEHD ONOBECTUTL HAa Tpex®
c6opaxb (co6paHisfixb).., FOBOPA: A XO4Yy NPOAATh; €CAIH KTO H3Bb POACTBEHHHKOBD XO4eTH
KYNuThb, Npuctynai; ecnu HETH, npoaamb, KoMy Mory. [lponaBelb He MOMETD BLIKYIHTb
Hasann, a Tenepsb [lonuua y3akonuna, 4TO GAMMKHIN MOXKETDH BuIKYNUThL Bb TeveHie rona (,00
roauwa“), ecnu HaWneTCA POACTBEHHHKD Gonbe 6aM3KiA, 4bMB TOTDH, KTO BEIKYNHUADB, TO OHB
MOXETH BHIKYMUTb y Hero; ecau 062, WaM HBCKOALKO HAX0ARTCA BbL OAMHAKOBOH CTeneHw
pOACTBA, TO MOTYTH BHIKYNHTL Bb TaKHXb XKe NOAAXD, Bb KaKHXBL ABAATHL naemeHwuHy (BB
HacnbacTek)“. TMpoMbHb poRoBO# BOTHMHBI TaKb XKe NOMKEHD CoBepwaThca .cBBTRO M 65~
NIONEHHO"“; eCNH MpPH 3TOMB KTO-AHG0 M3b POACTBEHHHKOBD 3afBUTH, YTO OHDB MenaeThb Bbl-
MBHATL ary BOTHHHY, Bnagbneus NOMKEHB COrAACHTLCA.

bub6nnoreka "PyHusepc"



569

Hocth !). OTHocuTenbHO e camoit Teopin Hesonuna 3aMbTHMDB, 4TO caMo-
nepxasHoe MockoBckoe rocyaapcTsBo Booblle HECKNOHHO OLI0 NORAEpPXHBATH
apucTokpaTHdeckia damuniu 2).

Cymgnocms npasa podosozo ssixyna HauuHaeTs GOpMynHpoBaThCS Bb 3a-
KoHopatenbcTBh cb nonoBuHn XVI Bhka, uMeHHO BB nepBuit pa3b oHa onpe-
nbnesa BB uapckomn Cynebuukb (ct. 85), noToMb BL YKasuo# kHurb nomber-
Haro npukasa (cT. 1V, 8), 8v Ynowenin (ra. XVII, cr. 27—30) u BB HOBO-
yKasHbIXb CTaTbAxb 1679 r, [ng yscHeHis CyLIHOCTH POAOBOrO MpaBa BuIKYNa
pa3acMoTpuMb cnbayouie Bonpock 3): Ha Kakis cAbnKM OHO NPOCTHUPANOCh; KTO

'y Hbkotopule W Tenepb npuaepxkuBawTcs MHbHia Hesonuua (0 HesaBucuMocTH pogmo-
BOTO BHIKYMAa OTBH POAOBOrO COBAAaAbHIA), ONMPaACh HA €ro MOBOAH, YXKe OCropeHHbie (CM.
B. U. Ceprbesuua: Jlex. u uacn. 1899, 411 u cn.).

!} Mpop. Ceprbesuys npennaraerb CBOIO TEOPil0 NPOXCXOXKLERIA 3aKOHOBD O POROBOMDB
puikynd, o ero MubHio, Bb CTapuHy TepMMHB KYNHTL 03HAYaNb HE TONLKO KYN/O-Npoaxy,
HO M H3aeMDB M 3a00rb; NPK 3TOMDB BCAKAA KYMAA NORNEKANA BOIMOXHOCTH NOBOPOTA NYTEMDB
BhIKyna (4TO Cb 3TOKW MBLICMI0 DHrenbMaHa OTHIOAbL HEMLIA COTNACHTLCA, O TOMDB CM. HHXE
Bb otabnk o kynnb-npomawt u 3anors; npaBo BuiKyna AonXHO GWTh OroBOpeHO BB aKTH).
Ho ecau 6u v Taxb, TO NpaBo BLIKYNa, O4EBHAHO, NOMKHO OHIIO TNPHHALNEXaTb TOMY, KTO
nponant® Bellb, H OTYaCTH €ro HucxoaAwuMb, 3akonwsd LI Cya. MMeHHO o nepsuixb BOBCE
yMon4ans, a BTOPbIMb OTKa3andb Bb NpaBb BLKYyNa, a NPeNOCTaBHNDL ero 60KOBLIMB POACTBEH-
HHKaMDb; Ha KaKOMDB OCHOBaHiM 3TH nocnbauie Mornu Korna-nH6o nperteHnosaTte Ha NOPAMN0E
nonyuenie (,Bblkyns*) wyxHc010 uMyllecTsa (npeanonaras, 4TO POAU4U HMKOrza He umbau
HUKAaKHX'B Npabh Ha POACBHA MMyllecTBa codneHon)? Jlanbe npod. Ceprbesuynb rosoputs,
4TO 3aKOHD BLI3B2HB HEOGXOMNMMOCTIIO YNOPRAOYHThL ,HAPOAHYIO npakTeky*, Bb uemb e
coctosna 3Ta npaxtTHka? ORMHBL npefocTaBnseTs ¢e6m U CWHY NpPaso BHKYNHTL TNPOAARHYIO
3eMnio Bb u3BhLCTHEIA CPOKB; APYrofl BHIrOBOPHAL NPABO BLIKYNA OMMMIMYE CEOUMD, €CNHU OHM
y Hero pomaTcs, ,a ecnu uxd He 6ynets, To nocnk Moero xusoTa xewb moedt, 6pary, nne-
MAHHHKAMB W BCeMY Pody (0 Mol sOmuunN Omaa Hnmiv*. Taxkas npakTHKa NPAMO NPOTHBO-
pbuuTL NpaBy PomOBOro BLIKYNA, MNH BOBCE HE OTHOCHTCA Kb Hemy (BNpoyeM® NPHBONHMLIE
aBTopoMb daxTel BCB oTHOCATCH KO BpeMend mocan Cynebuuka Llapckaro). TakuMb obpa-—
30MDB OCTAeTCS HEMOHATHBIML BO3HWKHOBEHi€ MpaBa PoNOBOro BuIKYNa M3b MOHATIA o kynnb-
nponaxsb, kakv cabnxb, 6yaTo 6u Bcerza nonnexauten nosopory. Onuvv nacnbnosatens
nont BnevatnbHieMB NPaKTHKK KpecTbaHckaro 3emaesnanbuia (XVII B.) abnaets cabayowin
BbIBOAB. ,POACTBEHHMKHM, YCTPaHeHHble OTb BCAKaro sMbuwaTenscrsa BB pacnopsxeie (obie-
POROBLIMH HMYUWECTBAMKU), COTPUNILIY 3G OO0 BOZMOXHOCTL BO3BPAWATL OTHYMAEHHOE HMY-
WEeCTBO Bb CBOM PYKM NyTeMb BuiKyna.. MbcTHole cyaw pbuwaioTs KpecTbaHcKie cnophl Ha
ocHoBanin 40-nbTHen nasHocTu* (I1. Heanoes Bb Hokym. Apx. KoM. M. A. obw, 1, 3, cTp.
421—-422).

3) Ha Kakif BOTYMHB NPOCTHPaeTCs NpaBo poaoBoro Bmikyna? Cyne6Huks 1550 roma
rOBOPUTH NPOCTO O BOTHHHAXDB, He 06O03HAYAA HXDB HHKAKHM®B NPEAHKATOMDb (pONOBas, BHCAY-
wenHasn). HBKOTOPLIA, TONKYS PacHpOCTPAKHTENLHO, MOMArAIOTb, YTO NPABO BHIKYNa MPOCTH-
panoch ¥ Ha POAOBLIA K HAa BHCRYXeHHHA BOTYMHW., Ho Bb XVI B, KOrna npasa BOTHHMH-
HHKA Ha MOXaNOBAHHWIA MMyUleCTBa eule He Guinu onpenbnens 3akoHOMB, a 0603Ha4anuch
pasHo06pa3HO BB KaMMOMR KAaNOBaHHOA rpaMoTh (CM. HM)KE), KOrpa OCHOBHBIMB THMOMB NO-
WANOBAHIA CYHTANOCh NOXHU3HEHHOE,—HENb3A OLNO BOBCE TOBOPUTH O POAOBOMBL BhIKynd
TakKxb uMywecTsr. [IpaBo BIKyNa KanoB, BOTYHHD BO3HMKNO CO BPEMEHH HXDB YypaBHEHifl
cb ponoBuMyu (BB 1527 r.). 3aTo CyneGHHUKD COBEPLIEHHO TOYHO OTAMYAETH BOT4MHH (po-
noBLif) OTb ,Kynens™, T. €. GnaronpioGphreHHuXb UMBHIA, W BB OTHOWEHIM Kb nocabaAHUMD
3anpeiaeTs BWKYNbL ANA PONACTBEHHHKOBD. TaKd OHO M LOJKHO ObITL MO CYUIECTBY NOHATIA
o poroBoM® BhiKynd, OnHako, Bb 3akoHax® Hadana XVIl B, HaxoAHMB ACHLIA YNOMHHAHIA O
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MOM'b NOMb3OBaTLCA UMb, H Kakist YCNoOBiA Heo6x0MMME OGHINK ANS OCYILECTBNEHIs
atoro npaea? Cyne6HHK®L ycTaHoBnAeTHL AbHAcTBie npaBa ponoBOro BHIKYNa
TONLKO Ha COMAKI B03MEIOHBIA. KynIo-nposaxy, 3anorb M MBHy; o 6es-
BO3Me3LHHXDb Xe cAbnkaxb—papeHiu, saBbilanin—oH®B (Takb Me, Kakb H no-
cnbayiollee 3aKOHOAATENbLCTBO) BOBCE He YNOMHHaeTh; Tonbko HoBoykasHuis
ctaTby 1679 ropa o603HavaloTh pacnpocTpaHeHie ero u Ha 6e3BO3ME3AHHIS
cabnku, Orcioga HesonuHb 3axnioyaeTsd, HTO NMPaBO BHIKYMA AC 3TOrO Y3aKOHEHIs
He MPOCTHpanocs Ha 6e3BO3ME3AHLIA BHAL OTHYYXAEHIs, Bb 4eMb ero yobxaaers

BoiKYyNd U KynneHHuoixb BOTYHHBL. O6BACHAA STO BecbMa 3arafovHoe ssnenie, r. CTopoxess
(Mcr.-iop. MaT. 1, 163) roBopuTs: ,Kynna N0 OONYKOMY mPuey noOAfiekana npasBy POROBOrO
BbiKYna, n0 34KoMy — ubTp". Takb a4 3T0?—Bw Yxasrow kuurk MombeTHaro npukasa co-
RepXUTCA M3noxeHie ykasa 1619 r, (otabnbHO He foWeEAWaAro A0 Hach), Bb KOTOPOMD MEXAY
nNpoYuMb BRanBNbUaMB KANOBAHHHXD BOTYHHDB NPENOCTABNEHO Npaso: ,NpoAaTh HXb, 3an0-
MHUTb W Bb NPULAHOE RAThb U 6b MONGCMNPL N0 dYun Jamy J0 6uWKYnY. a KTO Syne pony ero
TY BOTHHHY 3b MONGCMNPR NOXOHETH BRIKYNWTH, # €My Ty BOTHHHY BuKynaTe ubHow no
rocynapeBy yKasy NpOTMBL Ladb, CKOMBKO Bb Hed Bb AayB 4ETBEPTHLIA MAawWHH HANHCAHO, A
aaTh 3a 4eTBepTb NO nonTunb; a 6yme NPOAACTH BB YYWOA PoAb, a KTo Oyae poay uxb 3a-
XOYETH TY BOTHYHHY BLIKYMUTb,— K €My BBIKYNATh NO NpPEXHEMY YNOMXEHII0, KaKb HXb popo-
B 1 KYNIEHNWA BOTYMHLI BBIKYNAIOTH; a 6yAe Y HEI0 POOY NE GCIMGHEMCA, WIN OCIGHEMCH,
(L BHNYRUMD HE NOTOMAMS, K Ty BOTHUHHY W3b MUHACTHIPA B3ATH HA FOCYRAps, 3 AEHLIH 3a
Hee HaTb Bb MOHACTHIPb M3b rocymapesodt kasuu® (Xpucr. swmn. Ill, crp, 208). Ecnu nowxu-
MaTb CROBa YKa3a MO MXb KaMYWEMYCA 3HAYEHIO, TO KYNNEHHLISt BOTHYHHL, NPOAAHHLIA 4y—
Mepofilamb, NORNENATH POAOBOMY BHIKYNY NO (KAKOMY-TO) ,MPEMHEMY I.10XCeWi™, a He 0O
o6uuHOMy fnipaBy. Ho Tako# A cMuHCAb BB AbACTBMTEnbHOCTH WMbeT: 3ToThL ykKa3n? O
BhHiKYN® KaKUXb BOTYMHD OHB FoBOPUTH? ECAH O MpPosaHHBIXB yyXeponuaMb, TO Kaks no-
HATL HEMOCPENCTBEHHO CABAyOWin BLpa}eHia: ,a 6yne y Hero poaa He OCTAHETCH..., MU
BuIKyNuTb He noxoders“? [lpu nponawb uymeponuy BB TaKuXDb CNYHAAX'd HEYEro roBOPHTL
o npash pomnoBoro BuKyma. 3akOHB Aanbilie caMb 00BACHAETDL, 4To Abno upeTs o Bhikynb
BOTYHHD Y Moxacmupelt. , A K10 6yneTs poay €ro BOTHMHY M3 MOHACTHIPA MOXOYETH Bhi-
KYTHTh, ¥ €My Ta BOTYWHA BLIKYNaTb MNO Mnpe«HeMy ynowenio. A O6yne y Hero poay He
OCTaHeTCA...* H T. f.; 0 npopaxb Bb 4yXoA pond HHuero He rosopuTcA. HMraws, Buipaxenie
»KYMNEeHHS BOTYMHM® nonano Bb ¢pasy o BuKynb y uymeponuessb no BuHb nnoxo# penakuiv
33KOHA; NMPENHA3HAYANOCh KE OHO CneuianbHO AMS BHKYNA Yy MOHacTuiped. Y MoOHacThIpes
we, co BpemeH4 ykasa 1580 roaa, Boikyny noanexanu BCAKIA BOTYUMHH—H DOAOBHA M Kyn-
neHHbiA, MMeHHO 3THMDB BHIKYNOMB 6biN0 3amHTepecoBaHo rocyaapcetBo Bb XVI B, cTpemsacs
Kb OFPaHHYEHil0 BOTYHHHBIXD MPaBb UEPKBH, TOrNA KAaKDb BHKYAD YACTHLIMK AHUAMH ¥ UHywWe-
POAUEBL Mano HHTEpecoBamb ero. DTWMb, AyMaeMd ML, BH3BaHBL K ykasb 1621 r., npuso-
auMBif BB YK, kHurd nomberH, npukasa (em. Xpucr. HI, crp. 219). I'. Cropowess nbnaets
W mpyroe npeanonoxenie (ctp. 186), He oTBBuas, oAHaKo, 3a €ro COCTOATENLHOCTb, A HMEH-
HO: He noapasymbpaeTd fM 3aKOHDL NMONB HMEHEMB KYNNEHHLIXD BOTYMHD BOTHHHH, KynieH-
HNA y poanuen? Ho Takis BOT4UMHBI He nepecTasany OuiTb PONOBLIMM M HE MOLNU TMOAYUYHTE
HauMeHOBaHie KynneHHbxb., YTo KacaeTcs A0 BLPaMEHiA KyNiHXb rpaMoTh .KYAWIAD BB
npokb 6e3b BuiKyna“ Bb NpUMBHEHIM KaKb Kb KynJieHHHMDb, Takb M poaosniMb nocab Cy-
ne6HHKA uap., TO 3TO €CTb OTFONOCOKD CTapHHLI, KOrda npoaaseus MoOrs (npy cooTBhTCTBY-
OWeH orosopkhd BB Kynyeit) BeKYNuTbL BOT4MHY o6paTHo. Cyne6HuK», KaKb Mul BULbBAK,
yMon4ans o T2KoMd npash nponasua (yCTPaHHBL HHUCXOAAWMXD OTH npaBa Bukyna). Yro
83T0 3a cabnka? BTo He 3anorb, KOTOPuA ObinAbL u3BbBCTeHD ApPEeBHEMY nNpaBy NOAbL 3THMDL
caMbiMb Ha3saHieMb. DTO Kynas-MpoNama, ecnd TOMbKO ANA BLIKYNA He Ha3HayeHb onpenb-
NeHHbi CpPOKb; Hanp., Bb 1568 r. npopasus BHIroBapuBalTbL cebb npaso ynnatuTs Haaanb
B3ATHSA MMH y MOKYyNWHKa 3a BOTYMHY 40 py6. BB onpeabneHHuii cpoKb, €CAH fEHLIH Bb
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ewe U To coobpaxenie, 4To MOTMBAMH TaKOro POAA OTHYMAEHIA cnyxaTb MO-
panbHbIS MOGYXAEHIA, KOTOPLIS HE MOTYTH OHITh MepenoweHbl Ha AeHbrW (ans
Bolkyna). Ho ussbcTHO, YTO AnS BHKYna MMYIIECTBB, OTHYXAEHHLIX® Mocpel-
CTBOMDB BO3Me3AHLIXb CABNOKDB, CyluecTBoBana (Bb OQHO BpeMs) TaKca; oHa
Morna npuMbBHATLCA M NPH NapOBOMDB OTUYXKAEHIM; €CAW 3aKOHBD HEe YMOMH-
Hanb O BoulKynb OTYYMIEHHBIXH> O603BO3ME3JHO HMYLLECTBBL, TO He MOTOMY,
4yTO6Ll TaKOW BHKYNB Obi'b HEBO3MOXEHD, a NOTOMY, YTO Takia cabnku npax-
THKOBanuch (6e3b cornacis Bchxb uneHosb poaa) pbaxo, M3v sasbwarens-
HLIXD pacnopsieHi TakMMM HMYyLIECTBaMW, [OWERUWHXD QO HACh, BUAHO.
YTO OHH OTKA3WBANHUCh OBLIKHOBEHHO (MOYTH Bcerfa) Bb NONb3Y POAOBHIXBL XKe
HacnbaHHKOBD, YbMbB, OYEBMAHO, M HCKMOYanacb BO3MOXKHOCTL npumbHeHia
pomoBoro Buikyna Bb cny4abl Ge3aso3aMesanHbixb cAbnoks. Hrtakb, Mu  ay-
MaeMb, YTO NpaBo POAOBOr0 BhiKyna MpPOCTHPanNoCh BCerga Ha BCAKie BHALI
OTYYXMeHin uMyulecTBb. HYTo xacaercs cy0sexmo8s npasa pPOAOBOTO BHKYNa,
TO MMM 6uinu Bch uneHn poma (kpombt ywacTsosaBwMxb Bb cabnkb) wnm,
npasunbibe, Beck poab. PaKkTH!ECKH BLIKYNb MPOH3BOAWTCH OAHMMB NULOMB,
HO SIBAAIWHKMCA npenctasuteneMb ubnaro poaa; 3To BUAHO H3b TOTG, YTO BbI-
KYNeHHOe MMYLIECTBO OCTAeTCs POAOBHIMD, a He 6naronpio6pbrennumMsb. Juua,
yyacteyioulis Bb cabnkb (Bbp kKawectBt cBuabTeneit), He nony4aTb Mnpasa
BbIKYNa, MOTOMY 4YTO CBOMMB Yy4acTieMb OHHM 3aABAALTB corsacie Ha oTuy-
waeHie, Hucxoamsuiie npomasua Takwe NUWAKTCA Npasa BuiKyna, wbo abhcreis
oTua Hnu abaa uxb, Bb CHNY CONHAAPHOCTH CEMERHBIXB MNpaBL, BCErAd NpH-
3HaBaNUCh IUIA HHUXb 06s3aTeNbHEMH 1),

Yecaosia eswixyna. Mpaso ponosoro BeKyna 3aknioyaeTs Bb ce6b npu-
Hy@UTenbHylo 0653aHHOCTL MNOKYNWHWKAa npofaTe o6paTHo BB H3BBCTHHA
Cpokb M 1o H3BbcTHOA ubHb KynneHHoe MMB POHOBOE HMYIIECTBO NPOAABLA.

Yro KacaeTca cpoxa, RO HcTeyeHia KoToparo mpaso Buikyna umbno
cuny, To Bb 6onbke crapuis BpemeHa OHB, N0 Bceit BEPOATHOCTH, BOBCE HE
onpenbnanca: BHKynHTb MOXHO OHIO BCEerga, ecfiX TOAbKO HE nedye3na na-
MSTb O TOMb, YTo H3BhCTHOoe HMyulecTBO 6uino poposoe. Cynebuukb loan-
Ha [V ycraHoBunb 40-nbTHIOK NaBHOCTL ANA BHKYNA, HO U3b IOPHAHYECKHUXD
aKTOBB BHAHO, YTO WCKM O Bbikynk BYMHARWCL o Yepe3ab Gonbe mpomonmu-
TenbHOe BpeMs, a TaKwe BCcTphuaeTcd, 4YTO CyAbH OTKa3blBaloTh Bb HCKAaXb,
HayaTHXb paHblle ucTeyeHnia 40-nbTHAro cpoka; H3bL 3TOr0 MOXHO 3aKiio-
HHTb, YTO PaKTHYECKH JaBHOCTb, ycTaHoBneHas Cyne6HuxkoMb, He Bceraa

9TOTB CPOKB HE BO3BPAUICHH, TO SYNUAN CMANOGUNMICA KYnuew (,CA Hawa Kynyas Bb Kyn-
uow“). Takoe cTpatHoe BhpaMeHie ACHO YKa3uBaeTb Ha CYWHOCTL CAbNOK® nopobuaro
pona, He uMboWHXb Bb HuibwHemb npasb cootebrerByOWMXT cefb; nuwL ana ananorin
Ha30BeM> TaKyl cabBnKy 3anpolakHo© 3andckio, ,Kynyas“, Koropas BullaeTcs noAb TaKKMK
YCNOBiAMK, He ecTb aKTh, 3aKAaHYHBAIOWIIA NOrOBOPD KYNNH-MPORAXK, A HAYHHAOWIA ero:
cabnka Morna GuiTh npekpauleHa Bonew npoaasua (cn. HUe O NOroBoph Kynnu-npoRamu)

) BelKyns BOTYHHD roCynapCTBOMDb (M3B MOHACTHPER) He OTHOCHTCH Kb npasy po-
HOBOrO BBIKYNA.
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TPHHUMAnNachL BO BHHWMaHie; He TONMLKO MPaKTHKA, HO M 3aKOHOAATENLCTBO
H3MBHANO 3TOTH CPOKD MO CNMy4YadHBIMBL NoroAaMb ).

I{nHa, no xoTopol BHKynanuce BOTYMHLI, CnepBa He Guna onpeabnexa
3aKOHOMB, M OOLIKHOBEHHO BHIKYM® coBepwancs no Tod ubub, no kKotopoit
cosepuwena cabnka npopaxu 2). Ho koraa koHTpareHTnl cabnokb, 4Tobu napa-
N130BaTb MpaBo BhiKyna ¢axkTHYeCKH, cTanud 0603HaYaThb Bb aKTaxb YPE3BHl-

') Yka3p 1622 (cm. Yk. kH. nom. ap. Bb Xpuct. Ill, cvp. 194) npeanucant ue pasatb
BbHIKYNa M3b MOHACThipeM BOTYMHB, NPiobpbrenHuxb uMn no Mockosckaro pasophuis (1. e.
3a ucredeniemd 10-nbTHen pasHocTH). I'. CTopoxesb HaxoZuTh BB 3TOMDB ykasb ,cTpaHHoe
floHuMatie npasa cO6CTBEHHOCTH Ha OCHOBaHiM masHocTH Bnaabuia“ (cTp. 159—160); mexany
ThMb npomonkaeTs: ,n0 NOBOAY 3TOrO yKasa HHTH HaNOGHOCTH NONHMUMATL BONPOCA O TOM®B,
Ha CKONbKO 3aKOHBI O HABHOCTH cobmiodanuch y Hach Ha npaktnkb®, O ,npaktukb“, nbn-
CTBHTENbLHO, HEJIL3A rOBOPHTL, Korga pbybs HaeT® o 3akonb. Ho korma phub voeTs o 3akowb,
KOTOPLIR OTMBHAETD Ha NaHHBIA Cry4ad o6wil 3aKOHB, He ynOMHHA® O HeMb, BoO6we, Koraa
BCTpbyaeMd CTPaHHOE NOHMMaHie RABHOCTH, HANO YACHHTL 3Ty CTPaHHOCTb, OHB He yACHA-
eTcA TiMb, YTO ME Ha30BEMDB Ofi.Hb 3aKOHDL ,HapyleHieMb* Apyroro (HapylaTh 3aKOHDB
MOTYTH /HUA, a HE 3aKOHD); HEe yacHseTca abno ¥ ThMb, 4TO Hapywedle BH3BAHO ,Mena-
HieMDb NpenoTBpaTHTL BO3MOXHOCTL BO3HHKHOBEHI MacCh npoueccosb”, W60 3THUMDB X*ena-
HieMb BbLI3LIBAWTCA 60 3aKOHW O NaBHOCTH. EnMHCTBEHHOE pe3oHHOe 06BbACHEHIE 3aKNI04aETCR
Bb TOMB, YTO OThH GCHTd NMPGUNTE YCNOBIR NAaBHOCTH CPOKU OTAHYANKCH Bb HAWEML ape-
BHeMDb npasht CBOECI0 HEONPeRBNEHHOCTIIO M YCNOBHOCTHO (CM. Bbiwe OTABAB O NABHOCTH, CTP,
S32 u cn)). Yrto xacaercs 0O NPaKTHKH, TO HaMb M3BBCTHBI TPH BHIKYNHHIXB Abna Bo Bpe-
MeHa, 6nuxanwia kv CyneGuuxy, umenno: 1547 r, anp. 16 (Ax. I0p. Ne 134), 1550 u 1559
(06a nocnbaxia BB nposoR rpamorh, uaa. CaHpyHoBuIMB). [lepBuiit U MOomeTb 6uiTh 2-
cny4an npenwectayioTs CyRe6HHKY B MOryTh He OTHOCHTLCH Kb Abny; HOo BB 1559 r. cynba
OTKa’3anb Bb BulKynk MoToMy, 4TO ucTubl Monuanu 26 ndrs (BB 1550 r.—3a wucredeHiemnb
17 nsTe).

2) ¥V npod. Cepriesuya uutaemn (Jlexu. u uacnka, 1899 r., crp. 411). ,llepsona-
vyaneHo, Bb XVI B., BHKYND BOTYMHD MpoMCcXoaMn®b, Kamercs, He no ubHb, ykasaHHoR BB
kynueit, 2 no oubHkb; Bb XVII bbb no ubub, o3nayenHon BB Kynuein“. Bob abhcreutenn-
HocTH nBno npoucxoauno Taks: Bb Cyne6bunkb oubuka (Bb cnyuas crnopa) npumbhaercs
NHIL Kb 32JI0KEHHLIMB BOTYMHAMD, O NponaHHuixb CynebHHKD BOBCE MOMYMTBL, 3aThMb 10
MockoBckaro pasopeHba®, T. €. ¢u X VI 8., nanans He mowenwif A0 HacChH yKaab o sukynb
BOTHYHHD ,C3 Npodudicu*, T. €. no ubHb, 0603HAYEHHON BB KYNUEH; OYEBHRHO, 3TOTH 3aKOHB
NUWDL ONOAHKNYL yMonuauHoe Bb Cyaebuukbd. Taxb 6bino nbno sv XVI B, (ecnu He cuu-
TaTh HefCHaro Hameka BB ykasb 1557 r.; oM. VK. ku, kasn. VI). Bp XVI 8, nao6opors,
BBelleHa y3aKOHEHHAR TaKCa; UMeHHO yka3loMb 1619 roma 6uino onpenbneHo BHKYNHTHL NoO
nontueb 3a wetBepth (r. CTOpOXeBDH fonaraeTs, YTO 3TO OTHOCHTCA TONLKO Kb BOTHHHAMD,
BHIKYNAEMLIMb ¥ MOHACTHPER; HO Bb TeKCTHE YK. KH, MOM. nprKasa FOBOPUTCH: N0 MOWNCE
ubub®, a snepeau pbub wna o Buikynb y uyxepoauess). Bv 1621 rony BmbcTO npexHen
0nHOOGPa3HOR TaKCH BBENEHA APYras, Pa3nudyHas ANA pasvuixb yBanosb HE YEPHOIEMHLIXD U
YEPHO3EMHBIXD, 6Au3KHXD Kb Mockeb M oTnaneHHmXB (CM. YK. KH. noM. npuk. Bb XpHTOM.
I, crp. 219). Ykas®b 1625 r. nononHseTs 3TH NOCTAHOBAECHIA TBMB, YTO, €CNH NOKYNIWHKD
YAYHWHA'L BOTYUHY (Ha3Bans KPECThbAHD, PaCUHCTHAB Nnbch, BO3ABUrL CTPOEHIA H mp.), To
BLIKYN'B AONyCKaeTcs yxe He no TaKch (,N0 ueTsMp®), a no KynYdMB ¥ 3aKNaNHLIMD;
cBepxb TOro, 3a yinyuduleHis nonaraeTcA BosHarpaxaesie no oubHkd cymomb (cM YK, KH.
nomber. npuk. Xpuctom. 111, crp, 241 —242). Takn 6uno ¢a X I'IT enxm ao Ynoxenis, Yno-
eHie OTMBHMNO Takcy M ycTaHOBHNO BuKYnd no ubab, obosxauyenno#t BB akTh oTuymae-
Hifi, NPUCOEAMHHBD Kb TOMY YKa3Hyld TaKCy 34 pasHble BHOBW YRydiwenif (,cTpoeHie®)
BOTHKHEL
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4yaiiHO BbICOKylo UbBHY, Torpa sisMnacb MOTPe6HOCTL TAKCHPOBATL BHIKYMHYIO
nnaty, ¥ Bb 1619 u 1621 r. 6niny u3naHsl y3aKoHeHis o ToM%. YnomMuHaHie O
ubHb BHKyna BoTUMHB ecTb M Bb Cymebuukbt 1550 r., HO Tonbxo OTHOCH-
TENbHO ONHHXDB 3aNIOMEHHBIX®> MMyUecTBb W 6e3b onpeabnenis TakcH: ,Bb
Mbpy, yero Ta BoTuMHA cToMTb* (cT. 85). Llapy Anekchin MuxafinoBHub oT-
MBHUND TaKcy, y3akoHeHHyYK Bb 1612 r,, ¥ ycTaHOBHAB BHKYNH ONATL NO
ubHb, obo3nayenHon BB Kynuuxb (Yn. XVI, 27). Kpomb cpoka, ycnosiems,
OrpaHHYMBIIMMD NPaABO POAOBOro BbiKyna, 6mna o065i3aHHOCTb ANA BhIKynako-
laro NpoX3BOUMTbL BHIKYN Ha coGcTBeHHHs cpencTtBa. [lo Cynebuuky, ecnu
npogaseub ,A0BeAeTH", YTO €ro POAHYDL ,BHIKYNHANBL BOTYHHY YYKHMH ReHb-
ramMum M JepHHTb ee He 3a cobon“, To oHa BO3BpallaeTcsd Kb OTYYAHB-
wemy ee.

KpoM%t posoBoro shikyna, apyruMb no3gHbAWKML pe3ynbTaToMb ObIB-
waro Hbkoraa ofweponosoro BnaabHif CAyXHUTH Hpaso pPodoso2o Hac.11udo-
8AMIA, KOTOpOE H3NOXKEHO Bb CBoeMb MbcTh.

HcTopin dopMb oTHOWEHIA poaa Kb CBOMMB HMMYIECTBaMb €CTb Bb TO
e BpeMsl M HCTOpif OTHOWIEHiA npaBb 4YacTHHXbB JNiKUB Kb NpasaMb poAa.
Mul suabnu  ywe, kakb OTABNBLHHIA 4YJieHD pOAA, COBEPLIEHHO Tepsiolliica
BB NpaBaxb pofa LOHUCTOPHYECKON 3MOXH, Mano-foMany nyTeéMb [(OCTEneH-
Haro Bblobnedis cBouxb NpaBb NONyyaeTs ChNepsBa TONLKO Bb MNONb30OBaHie
4acTb POJOBHIXBL MMYyulecTBb, 2 Bb nocnbaHie Bpemss no4yTH BCh npaBa pac-
NopsiKeHia NUMH.

Ommnoutenie npags podnsnxs OMMUHNNKOBS Kb 1pasams 20Cyoap-
cmaa. Ponb 6binb BHICWEI aBTOHOMHOW EAWHHLUEW NHUL BB HNOMCTOPHYECKIA
BpemeHa. [Ipu coennHeHin ponosb (¥ 06LIMHDB) B FOCYAAPCTBEHHBINA (3eMCKif)
COI03b, 3TOTH NOCNbAHIA NPUKPHINB® CBOHMHM NpaBaMH M npasBa poOJ0Bb, BO-
weawuxs Bb Hero. Bck Th TpeboBaHis, KoTOpHSA NpenbaBAaAn® pofib Kb 4a-
CTHHMB NHUAMDb, COCTABARIOWMMDL €ro, Teneps rocyaapcTBo NPEeABABASETH Kb
camoMy poay. Poab TpebyeTs, uTOOH MMylecTBO He 6bino OTY4YXKAAEMO Npo-
M3BONLHO POAHYEMD qymeponuy; rocynapcTeo 3anpeliaeTdb nepenasarto ero
yyxe3eMUaMb.

Bt MocKOBCKiii nepiond BO3HUKNKW HOBHA OFpaHU4eHifl, O6A3aHHBIA
CBOMMD TNPOUCXOXREHIEMBb BRiSHIIO CNYXeSHHXD MNOBUHHOCTEH, NEXAUIMXDb Ha
BoTuHHaxb. OcoBeHHOMY OrpaHH4eHil0 NOANEWanu TOrAa KHAMNCCCKIA 80Mi-
YUK, 3 UMEHHO: KHA3bA He MMbBNH HMUKAKUXDL NPaBbL PaCcNOPSMEHI CBOHMH
BOTYMHAMH 6e3b cornacis rocysaps: AoYepH HXb He HacnboywoTs Takuwxb
BOTUYMHDB, @ MOAY4alOTb OTbH rOCYAaps NpHAaHOe; XeHa Mony4yaeTh TONbKO
4acTb Ha NPOMUTOKB. CNoBOMB, Kb 3THMDB HMyllecTBaMd BnonaHd npunara-
I0TCA1 4epTH nocTaHoBnediss Pyc. Mpasabl 06t uMyutectsax®s GoApwb M cMmep-
nosb. [1po4is, T. H, 60APCKiA BOTYMHLI (33 HEMHOTHMH HCKITIOHEHIAMH: CM,
Yk. kH. BbA. ka3H. cT. XIX) umbioTs ywe ceodicTea Gonbe cBOGOAHLIXD HMY-
WeCcTBb, XOTsi OrpaHuveHis npasb Wxb Bragbnbuess Bb XVI n XViles. po-
BONIBHO CYIECTBEHHH; OHM HCTEKAOTH 4acTilo U3b NPEeHHUXD 3EMCKHXDB, 4a-
CTIO U3B HOBHIXD CNYXHUILIXD OTHOWEHIA: BOTuMHBL MoOrnd obpallaTeca
TONIbKO MEXAY OAHO3EeMLIAMH, XOTA ,3eMAH" yxe cAbnanuchb NPOBHHUIAMK OAHOTO
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rocyaapcTsa: .a uto Bo TBepH, U Bb TopwKy, Bb Spocnash, Ha Pesanu, Ha
Bbtntosept n na PoManosb wicmapu wuHoropoausl BOTYHHH HXb (BOTYHH-
HLIXDB) 3eMeNb He TMOKYNHBANH..; H HHHL Uaps W Ben. KH. NPUrOBOPHA®D...
no TOMYy Xb, Kakb O6bno u3bcTapu® (Yk. kH. Bba. kasnay. cr. XVIII; cn.
¥n. XVII, 49 —50). BoTunHue MOrnM o6pailiaThcs TONLKO MEXAY NHLUAMH HM3-
sbcTHaro cnymunaro knacca; Bb 4YacTHOCTM TaKO€ OrpaHuyeHie NOCTAHO-
BNEHO Bb 3akoHb oTHocuTenbHo: a) T. H. 6bnosepuesb unAM KasakoBb (T. e,
cMoneHuesb, xoTopuie nocnd B3aTia CMoneHcka nonskamMu OGuinu  ucnomb-
weHs Ha Bbnooseph; Yk, kH. noM. npuk. 1V, 36, 44, 61; Ynox. XVI, 49—
S0, . C. 3. Ne 53; raxkoe orpaHdveHie npogomkanocs go 1677: M. C. 3.
Ne 700, ot. I, cT. 14), 6) oTHocHTenbHO HHO3eMueBb (YK. KH. NOM. MpHK.
IV, 24), B) cnyxunuixt Tatapb U Mopasu (ibid 34) ?).

) Bonpoch 06 OrpaHuyeHiu BOTYMHHArO npasa Bb Mockosckomb rocynapcTsd Boa-
6yKO2eTHL CNOpPH BB MCTOPHKO-IOPUAHYECKOR nuTepaTyph. CnopHLIMM SBARIOTCA KaKb Cyui-
HOCTb OFpaHMyeHif,, TaKbL M HCTOUHHKD W BpeMa o6pa3oBaHia Hxb. Bb ueMb cocTosnu orpa-
HUYeHid (MMbeMb Bb BHAY HE KANOBAHHBIA BOTYUHH U HE NOMBCTbA, a BOTYMHBI POROBLINA)?
Bb ToMB, 4TO BOTUMHH O06ROXKEHB! CNYXKEOHOK KOBUHHOCTIIO! KTO OTKa3biBANCA CAYXHTD,
TOTb MOrb ObITh NUWEHD BOTYMHEL DTo ApeBHEe CBOACTBO 3eMneBnanbHis, npumbusaBweecs
M Bb nepsomb nepionh u v B, Hosroponh: 6ospuus Hosropoackin, nepexonawi# Ha cnyx6y
Bb APYrylo 3eMni0, TepANt cBOM HMyuecTBa., Kak® BB KHAXeCTBaXx® 3eMcKkaro nepiona, Tak®v
# 8b B. Hosroponk 6ospe (3emckie) oTnpasnsny cnymby coo6pasHoO CO CBOEKW COCTORTENDb-
HOCTiI0, T. €. Cb BENHYHHOIO BOTYHHB. OfiMHD BbIB3MAND CO MHOMECTBOMB CAYr'b, €ro Apy-
MHHA KOHKYPHpOBana Cb KHAKECKOIO; APYrof SBASMACA HAH JHYHO —OAMHDB, WIW Cb ABYMA —
TpeMa cnyramu [Jonarars Hano, MTO yXe TOraa KONMHYECTBO cnyx6ul 6uino no HbkoTopon
CTereHn yperynupoBaHHo, 4TS BHUAHO, MEXAY NPOMXMDB, U3b HOBFOPOACKHXDB ononyeHid, ,Jibtu
6onpckie... noMbunKK coCTaBnANM OGLIKHOBEHHO HOBrOPOACKOE OnOAYEHie; KaWeTCA npasao-
noaobKbiMb, 4TO BH B. Hosropoabt pasnasanu abTAMB 60APCKUMB 3€MNIH Cb TaKOKW Xe 06A-
3anHocTio (T. e. crymebuow: Kocrom, Che. Hapononp. 1l, 27); Toxe BuaHo nab pacnpenk-
NEHis DeHeXHoR BOMHCKOM noBHHHOCTH Bb Xl B.: rotoBsck 8b 1018 r. BBL noxons npoTHe®
Kiesckaro kHA3s, HOBropogubi Ha4any CO6MpaTh NEHbMM HA HAEMD APYHKHHLL OTH MyXa Mo
4 KyHbl, OTb 607pB no 15 rpus., oTs crapocTs no 10 rpuB. DTo Me BMAHO HM3B OUEHb
CTapux® pocnHced cnym6u JluToBckaro rocynapcrsa (Bpemedtd Slranna u Kasumwupa). XIV-n
BBKB cocTaBnsieTs ANA BOCTOYHOR PycH Kaks 66 nepepuiBb Bb 3TONH TPAAMUIOHHOA MOBHH-
HOCTH 60fpb BB KHAWecTBaxb cheepHoR Pycu: 60apuHb, nepexoaswin Ha cnywby Kb Rpy-
FOMy KHA3/10, COXpaHfeTb 33 co0010 BOTYHHB BB NpexHeMdb yabnd, 4TO MOBTOPAETCH MNONTH
B0 Bchx®b gorosopaxb KHAleRl mexRy co6on. Kakb cornacuth 3TO CBb NpenwecTByiOWUMb
cocTosivieMd nbna ¥ cb MHTEpecaMu TOrQAWRMXD KHAXecTBB? [lepewenwin Goapunb Cay-
JHCUMD APYrOMY KHA3I0, Bb 3TON ,cnym6b* Bech CMBICAD fepexona ¥ NPUYHHA, MOYEMY ero
NPHHAND OPYrOR KHA3L, CKaxeMb Gonbe, Bb 3TOMB BeChb CMbICAD Gospckaro 3saHin, Hoapuns
CAYXUTD YMOMDB Bb KHiXeCKOMb coBLETH, HO ORHOro 3Toro oueHb Mano; OHBL CHNYKHUTH
nbnoMb BBb ynpaeneniu u Bofickk. Ecnu ero HOBHA KHA3b BCTYNAaeTdb Bb ROHRHY Cb MPEKHUMD,
y xotoparo Bb yabnb nexarb BOTYMHB nepeweawaro G0APUHA, TO HeyXeNW STOTH nocnba-
HiR KHA3b 6yfeTb 6naroaylwHo cMoTphTb, Kakb 60oApuHB co6upaeTh BB ero BaanbHiaxb
cpeactsa (moamed u fieHbrH) A BOAHBI cb HHMB? [lo Takoro Gnarosywisn He MOFAM CHU3OHTH
Tormawsie A0BOALHO cBUpBNbie Hpasel, M Mul nonycTuTs Toro He MoxeMb. [lpod. Ceprbe-
BHYbL COBEPLIEHHO CMPABEANMBO FOBOPHUTD: ,,AOTOBOPH AONYCKAIOTH Npaso otabbana He 6eay-
COBHO, @ Bb ONpenBieHHHXD> IPAHMUAXDB: MEXKAY APYKECTBEHHHIMH COIO3HBIMH KHALAMH®
(,,Bonsunte u Hesonsd, cnyru®, Habnioa. N 2, ctp. 52). Kb stomy HeobxoauMo R06aBUTH
cnbayouwee: noctosHHoe noBTopeHie dopmynu ,608paMb H CAYraMb BONbHLIMB MEXH HAcb
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6) KynnEHHBIS BOTYHHHIL

Buiwe Mui cnbaund, Kakb nNpaBa YaCTHHIXB JIKUDB, KOHKYPHPYs CBb npa-
BaMHU pofaa, MocTeneHHo oTThcHAKTBL 3TH nocnbaHia (ocTaBUMBWM, HaKOHEUD,
3a poAHvaMH ONHO MPaBO PpOMOBOro BHIKYNa); Kakb 4acTHHA npaBa oTAbnb-
HBIXB 4YNeHOBDH OOIHHBE, OCOGEHHO TOpOACKOM, 6epyTb, HakoHeub, nepeBbch
Hagb npaBaMu Ubnoi OOGLWIHHH WM OKOHYATENbHO YTBEPKAAIOTCH Ha YyuacTKaxb
OOLIMHRON 3eMNH, cocTosuled Bo BnagbHin 4acTHHXBb nuub, Huxe ysBuanMb,
Kakb TO e caMoe sBfleHie MOXHO HabnofaTb NO OTHOWEHiI YacTHHIXDB
NuUb Kb noMbeTbAMBb. Ho ¢du3uyeckoe aWLO MOXETH HE3aBHCHMO M Hemo-
cpeacTBeHHo npiobpbTaTe MpaBo Ha HeaBHUMBIA HMywectBa. OHO MOXeT®H
npio6phTaTh MMyLIECTBO HNHM 3KOHOMHYECKUMH CNocob6amMH, UNK yCNyramy ro-
cynapcrey. M3b nepmaro ofpasyeTcs MOHATIE KynneHHHXb BOTYWHDB, M3b BTO-
pOro—BLICAYXEHHHXD BOTYHHB K noMbeTid.

BONs* nouytH Bo BChxb morosopaxs XIV ¢ wauy, XV B, ykasuBaeThb, YTO KHA3LA, HECMOTPSR
Ha NOCTOSHHLA ycobuuwl, cuuTank BCch mpyrb apyra cowo3Hukamu. Beh yabnw Haxonarca 8o
(npennonaraemMomMs) cow3b; npubenexHas ¢opMyna ecTb AMWDL ORHO M3b YCNOBIA Y NpU3HA-
KoBb ofuecoio3Haro crpos cheepHoit Pycu XIV 8. (cM. Baiwe crp, 112). Bceb knsxectsa
MBICNATDL Cebsi, KaKb ONHO rFOCYA3pCTBO, M flepexofnl 608PL NCATOMY HE CYHTAITD HaMbBHOL
(mexay thMb B. Hosropoa®s Bt 3TOMB OTHOWEHIM CTOMTHL HAa nousb ApesHen paanbnbHocTH
3eMens). Ho Takb Kakdb newanbHas LBACTBUTENHHOCTb NOCTORHHO Hapylwiana COW03HLIA MHDP®D,
TO K ycnosie o cBO60AHOMB BLIXORB 60Rpb Cb COXPaHeHIeMb BOTYMHDB TaKXKe MNOCTOAHHO
Hapywlanoct ¥ He TONbKO BO BPEMA BOAHK, HO WHOTAA M Cpean Mupa: Koraa ,nocnd AOKOH-
vania u kpectHaro ubnosauia* k., OM. llleMAaku c¢b B. KHR3eMb, Gospe w abTH Gospckin
nepsaro ,,6unu 4enoMb Bea. KHA30, 2 cena ¥ ROMH HXB ocTanuch Bb oTuuHb Lllemsaxu, To
OMDB ,upe3b TO AOKOHYaHie W KpecTHoe ubnosanie, Thxb Gosipb nbTeit 6Gospckuxb norpa-
6unb, cena ¥ NOMH HXDB Y HMXDL NOOTHIMANDG, W MHBOTH W CBCTATKH BCH W XKUBOTHHY Y
auxs noumanb' (A. M. 1. Ne 40). Hraks, noctosHHoe noBTOpeHie ¢GOpPMYynn He 03HaYaeTH
eute abACTBATENLHOA NONHOM cBOGOAW BOTYMHHAro BnaabHia (KoTopaf, Kakb Mu Buabnu, n
He ocywecTterMa). Koraa colosnuit (dpenepatnBHBIA) CTPOR cMBHAETCA eNHHOOEPMABHLIM®B, BD
rocynapcTsh ocraeTcs oaMHB rocynapb, TO NEpPEeXOAMTb Hekyna, kKpomb rocynapcTeb uymexs
¥ BpawneSHuxb (Jlurew, Liseuin, Opam). Takoil nepexonsb ecTb oueBMAHAs rocyn. uambHa;
OHa MPHBOAWNA BHHOBHArO HE TONLKO Kb KOHPHCKALIM MMYyLeEcTBDL, HO K Kb KAshwu. CBobona
BotyuHnaro pnanbuis 3akmoyunack BB rpaHKuaxs omHoro rocynapcrea, CuHTaTth M 3TO
orpaHuyeHieMs> Npasb BOTHUHHHLIXB? Ecnu M BB HawK 1MW rocynapcTBa Hephbako yaknawTts
npaso 3emnesnanbHis TONLKO CBOMMDB NORNAHHLIMDB, TO OTHIONL HENb3sA CKa3aTh, 4To MockoB-
ckie Ben. xHA3ba koHnua XV ebka yHuurounu cBo6omy BOTHMHHArO nNpaea oRHOX OTMbHOW
coxpaHeHis BOTYMHDB npu nepexond snanbneuess 8B apyroe rocynapcreo. Kammoe rocynap-
CTBO Bb CBOMXB npeabnaxs MOMETH OaThb AOCTATOYHHA NPOCTOPD ANA NPaBb BOTHYUHHLIXDB
(kak® ¥ apyruxb). Bb uyeMb we uambuunocs nbno? BOTYHMHHHKM nNponoMAXaTL HECTH cny-
w6y, Kaks W Bb nepsoMb nepiond, OnHavo, pa3iHua ecTb M HYBCTByeTCA Bb MOCKOBCKOMDB
rocyaapcTsh Ha KaMOOMB wary; HO 3Ta pasHuua onpenbnaeTca He MaMbHEHiEMD BOTYHHHLIXD
npasb, a nepeMBHO0 CTPOA TrOCyNapcTBa, KOTOPOMY CNy»aTh BOTYHHHMKKA., DBb npeBHem®
nepiond 0643aHHOCTH U 06beMb CRYMKOLI onpeabnandch TaKme rocyn. BAACTIIO, HO 9Ta BNACTh
6wina phyeBan; camMu NOANAHHWE, H BL TOMBb 4HCRh npexne Bcero Gosape, Bo3naranu W onpe-
abaanu 3Ty NOBMHHOCTL (,M HAYanK HOBropoAus! ReHbrKk cobupaTs...“); Teneps 3TO BRacTL
BENKKAro KHA3R W Uaps: BNacTb CTOPOHHAA H cTporas. OHa MOMXETb NPOABAATLCA H BB NPO-
W3BONbHLIXD ABACTBIAXD, HANPaBNEHHLIXL KaKb NPOTHBDL HMYLIECTBL, TaKb H NPOTHBD NHUA
60spn. OHA MOMETD B3ATL ¥y MOHACTHIpER 3eMn0 M paspaTh ee nombumkams (Msaws Il BB
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Kynneunuia BoTuuusl (HboiHB uMeHyemus 6naronpiobphTedntiMu) cyTb
HENBHUXKHMBLIST HMylllecTBa, NPio6pBTEHHHA YAaCTHHMB JIHUOMDB Y CTOPOHHHXDB
(a He y poaudedi). XoTa M cywecTByeTt MHbHie, uTo paanuuie 6naronpiobph-
TEHHBIX M PONOBHIXD HMYILECTBBL Bb HuHbwHeMb AblcTByOWEMD npasb
ycTaHosfnieHHo nuwbs Exatepusoio ll-i0 (b ABOpsiHCKOM rpaMoTs W ropogo-
BOMD nonoxeHin 1785 r., xorna BBeseHb TepMUHB ,6GnaronpiobpbrextHoe),
onHako ExaTepunbt npuHamnexuTb ndwb TouHbAwee BHpaxeHie OPEBHHXD
NOHATIA 0 TOMB We npeameTh. BHYTpeHHAs npu4HHA pasnUueHis HMYyILecTBb
ponoBbixb K 6naronpio6pETeHHHXDB AOCTYNHA NOHHUMAHIID CaMbIXb NPOCTHIXD
nonei: NepBHis MONY4aloTCH HE3aBHCHMO OTb TPylda WNH AOCTOMHCTBBL npiob-
pkratens; nocnbania TpebyloTh npUCYTCTBIA 3THXBL ycnoein. Bo-nepsuixb,
YTO KacaeTcs 006pasosania  GAQzONPIOGHIMCHHBING  UMYUCCNIBS, TO Bb

B. Hosroponk); oHa Moxerb wucnoMbcTuts Bb Mockos. ybanh HyxHbixDb nioaen, 3actasueb
NOTHECHUTLCA NPeXHUXBL BRAANBALLUEBB; OHA MOXETDb B3AThH BOTY HY Y KHA3A uau GOSApHHA H
natb eMy B3amBHb® uTo-HMbyab Ha Opyromb KoHub rocynapctsa (MBaub IV BB onpuunnb).
Takosa gunmuyeckan 06CTaHOBKA BOTYHHHATO npasa, 06s3aHHas HOBOMY CTPOI0 roCynapcTsa.
FosopuMb ,,paxTHHecKan”, OO NPOSBNEHIR BEIUKOKHAXECKON BNACTH OTHIOAbL He onpenbnsi-
I0TCA NOCTOAHHBIML npou3sonoMb. Ecnu 6ul Taks, TO 32 Becb 3TOTH NepioAb Henbasa 6uino
60 BecTH phub HH O KAKMXB HH JIHYHBIX'D, HU HWMYUMIECTBEHHBIXD npasaxsb, Bb abfcrevTtens-
HOCTH M Bb CaMuii pasrapb npoussona (npu# I'posHOMB) PRAOMB CYWECTBOBaNDL 3aKOHDB H
o6biyHoe npaBo, YBMDB OTPa3uNCA Ha BOTYMHHLIXB MPaBaxX’b HOBHA NOPANOKD BB 3akoHb? Kb
STOMY CBOINHTCA BeChb BOMPOCH 06b OrpaHMYeRiH BOTHUHHHHXDBL NPaBL 8b MOCKOBCKOMD ro-
cymapcred, Onp pbwanca 6u npocTo W nerko, ecau 6ul caMBIA 3aKOHDB OHAbL BCerna fACeHb,
3aTpyaneHia Bb TONKOBaHIM 32KOHA M CNYHATBL NPHYHHOIO NMTEPATYPHLIXD CHOPOB®,

Y3akoHeHis 0 BOTYHHaXDB OwlM K Bb Gonbe paHHiOI 3n0Xy; TakoBb ObiAb 3aKOHB
Ben. kH. Bacunin MBaHoBM4a, HO OHB He Aowens A0 HACh; AOWAH NHWbL 33KOHH 1562 n
1572 ronoB®s; OHH-TO M BO3OYXAawTh npepexkadHia. Bb nepsoMb H3B® HUXD HAXO0AUMDB
ACHLIA [OCTAHOBAEHIA O KHSMECKHXDB BOTYHHAXDB (M3NONKEHHBIA HAMM BB TeKCThH, cM.
ctp. 120); Bb HeMd HaxoaWMDB BB KoHub npubaBKy HacyeTb HacnbooOBaHiA Bb BOTYHHAXD
Boo6lie, HO He BO3IGYKAAOWNXD NPePeKaHif Cb TOUKH 3pBHIA BOTYHHHAro npasa (CO CTOPOHBI
npaBa Hacnbactea cm. Buiwe npuM, Ha ctp. 510 m cn.). Bo BTopoMB ykash Haxomumb yxe
HBuTO 3aTpyaunTenbHoe, a HMeHHO cnbA.: ,L,KOTODHE BOTYHHBI KHAMEHeUKie W GOoApcKie He
RaBanMCA BB NPOAaMy, HW BB MBHY, HM Bb NpuNaHwa, HM poay, HH nNO Aywd, y HHHXD W
ponuuixb Opatift wepebe#n, Koroparo 6para He cTaHeTh,—H ThMb BOTUMHaMDB OHTH no cra-
poMy rocynapeBy ynomerio 8b Thxb Bo Bchbxb ropoabx®, npo KoTOpbe ropoab yxadb ro-—
cymapeBb ecTh: npo $lpocnasckie BOTYHHBL.. ¥ PO BChH BOTYMHM TaKifMDL—OAMHBL NpHrO-
BOpb*. Uab 3aToro He COBCHEMDB ACHArO TEKCTAa OOHO OYEBHAHO, YTO NOAD THNDB KHAMECKHXD
BOTUMHD (BECbMA OrPaHHMEHHLIA OTHOCHTENLHO NPaBb PAacNOpANXEHifl) noaseleHbl H HBKOTO-
puia GOAPCKiA BOTYMHB, YTO 3TO—HBKOTOPLIA, @ He BCh CORPCKiA BOTUMKL, YTO COBEPUWEHHO
OYEBHUAHO H3L TEKCTA 33aKOHA: ,,KOINMOPHE BOTYHHBI KHSMEH. M GospcKie...“; ACHO TaKxe, YTO
TaKo# THNDL BOTYHMHDB onpenbneHb KOraa-To paHblue, a 3aKoHB® 1572 r. TonbKo noarsepmna-
eTh cTapuHy. flcHo panbe, uTo Takis BnanBHiA coBepweEHHO NOBTOPAITHL THNDB BOTHHHDB
KHSKeCKHXs, He scHo, Kakb 06pa30Banucb TaKifs BOTYMHHL., DHTH MOXETH 3TO Ka/NOBaHHLIA
BOTYHHBIP? HO 0 an0BaHHBIXD TOTHACDH K€ HAYHHAETCA HOBWIA NYHKTH: ,A y xoToparo Gos-
PHHA TaKieX'b BOTYMHB TOCYNApCKOro MaHif, a He WX CTaPHHHLIA BOTHHHBI...“, JlHwe runo-
TETHYECKH MOMKHO CKa3aTb, YTO GORPCKiA BOTYMHB OrpaRHYeHHAro THna o6pa3oBanHCL H3b
NOKYNKKH 60SpaMu KHAXECKUXD> BOTYHHD; [OKA3aTeNbCTBOMD NPEANONONEHIA MOMETBL Ciy-
WUTb, 4T0 pbub 0 HMXDB HAeTh BMBCTE b KHANKECKMMH BOTYMHAMHM K 3AKNIOYAETCA TaKb:
»NIPO BCE BOTHUMHLL KNANCIA MUKiNNC OLMHD npurosopb”. [Mpeawaywin 3axons (1562) sanpe-
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ExaTepvHHHCKHXD Y3aKOHEHIfAXb CKAa3aHO, YTO COOCTBEHHHKD BB OTHOLIEHIH
Kb HUMD €CTb ,MnepsBuifl npiobpbTatens*; apeBHee Xe Ha3BaHie-—KYNNEHHHS
BOTYHHEl YKa3blBaeTb, MOBHEHMOMY, TONbKO Ha OAHHDL cnocobb npiobphTenis—
kynnio (npeanonoxuTensHo Booblue Bo3MesdHble CNOCOOH); HO Bb 3TOMB BHIHA
NUUWL eCTEeCTBEHHAasi HecrnocOOHOCTb UPEBHATO IOPHAHYECKAro A3bika BB 06obiue-
HiAMDB, HM Bb ONHOMB ApEBHEMDB CBUABTENLCTBL HENb3sl OTHICKATH yKasaHis,
yToOW HMylecTBo, npio6pbkreHHoe mnocpencTBOM® napa Hnu e 3abbiuadia
OTb 4yKepoiuesb, CTAaHOBHIOCH €0 ipso poloBuiMb. Ho Bo BecsikoMb cnyyab,
OBHAKO, WMyLeCTBO, Npio6pbTeHHOE YacCTHHMD JIKLOMDB, CTaHOBUTCA Gnaronpi-
o6pbTeHHHIMDb; ecnu oHo npio6pbTeHo, XxoTA 6H W BO3ME3AHHIMD CNOCOGOMD,
y 4eHOBb CBOEro pOfa, TO He MepecTaeTdt GhTb POAOBHIMB; PaBH., 06pa3oMb
MMYLIECTRO, BHIKYNNEHHOE Y 4YXKEPOAUEBBH, OCTAETCA POLOBEIMB; Hao060pPOTH,
MMYLIECTBO, NPOAAHHOE YYXEpPOAUY, a NOTOMb KynneHHoe (HO He Ha npaBaxb
pPOAOBOro BLKYNa) 4NEHOMb MPEKHAro pola, ocTaeTcs 6naronpiobpbTeHHHIMB
Bb pyKaxb 3Toro nocnbadsro. Bck aTu uepTw, TouHbe BhipaeHHHs Bb y3a-
KOHEHiIAXb HMNepiH, ORHAKO MPHUCYTCTBYIOTH W NPHTOMB Cb OCOGEHHOI0 W3-
HEHHOX0 CHUJTOI0 Bb Y3aKOHEHiAXb W IOPHAHYECKHXD MABNEHiAxb ApeBHeR Pycu
(cM. yk. 1680 r. mapra 10).

THAD MOKYMKY KHSK. BOTYMHD M flaXKe NPOAaHHBIR NpPeanucans KoHpHckoBaTh; ykasb 1572r,
CMArYUNs 3TOTDH CYpOBHIA 3aKOHD, OCTABHUIL WXL Bb PYKaXb MNOKYNLIHKOBB-608pb, HO pac-
NIPOCTPAHHAD HAa HUXDB BCH YCNOBiA OrpaHMYEHid, NEeXapllis HAa HHAMECKHXD BOTYMHAXDB. Mbt
OTHIOAL HE HACTaMBaeMb Ha ITOW runoTeab, ecny OTKPOETCR OCHOBaHie Kb APYrOMYy TOMKO-
BaHilo ero. [Ins Hach BasHo, uTo 3nbch Ml HMbeMd NMWL HacTHOE OrpaHH4YeHie BOTYMHHATO
npasa, He NpocTHpaoweecs Ha BCh BoTuuHul, Taknxb oTabABHLIXD THNOBBL OrpaHH4YEHHAro
BOTYMHHArO NpiBa ABAANOCL NOTOMB He Mano H Bb XVII u 8p XVIII e, TakoBw BOTiMHHI,
NPOaHHEIA M3b KasHu no yK. 1573 r., Ha KOTOpuIA BOTYMHHMKKH MMBAW npasa pacnopsikedin,
HO KOTOphIA He wau BB 60KoBOe HAcmBACTBO; TaKOBW e noacecioHHoe BnaabHie, 3emnesna-
nBHie ONHONBOPLEBDB, NOCEAEHALIXD CONAATDH, UHOCTPAHHBIXD KOMOHHUCTOBD H NP, (CM. HUKE).
Bt nouumManin npusene Hbixb MBCTH yKasa naneko pasowmick npod. Ceprbesuus v r, Po-
MAECTBEHCKIA; nocnBaoHiA pacnpocTpaHAeTs HA 0N POMOBHIA BOTHYHHEI OTPAHUYHTENbHBIS
YCNOBifl KHAMECKHXD BOTYHHDB, W THML BnanaeTb BL NOPA3HTENLHYI0 M 6OnbWYO OWHOKY,
NPOTHBDL KOTOPON BOOPYMAETCA CaMDB TYTh XK€ Bb ABYXDH OGWHPMLIXB HACTAXD CBOEro Tpyma:
Bb ra. I, o T. H. ,MOGMAK3aUIK® BOTYMHHArO 3eMnesnanbHin (3aMBTUMB MHMOXONOMDB, Tep-
MUHDB, BOWeAWiA Bb MoNy Bb nNocnbiHee BpeMs, HO BECbMA HEYNauHHii: HeaBWXHUMaA Belb
He MOXeTb 6biTh NBHXMMOK) H BB rn. 2 (06b apucTokpaTi). Bb aTuxs rnasaxb asTrops
yenbiHo noxaswsaers, 4TO, HeCMOTPSA Ha Bch ycunis rocynapcersa, GOSPCKifA BOTHMHEL ApPO-
6uNHCh BB HacnbACTBB No 3akoHy M 3apbwaHiAMDB, nNEpPexoas MEeMAY NPOYHMD BB XEHCKiA
PyKH He TONbKO no HacabacTay, HO M NO npunanoMy, ARaMauc, Mexay cosnanbnbuams,
NEPEXORAHNH KPEAMTOpPaMb NO AOArOBHIMBL O06A3ATENLCTBAMDB, MNOCTYNANH Bb MOHACTHIPH MO
NapCTREHHLIMDB, NOKYNANHCh H NPORABANKCL (4TO BLI3LIBANO MOCTAHOBMNEHIA O PONOBOMB Bhi-
kynb) v 1. a. (ctp. 63—126). H Bce 3To coseplanocs ¥ 1o ¥ nocnk ykasa 1572 r. Bce
9TO TaKb, A H CTPaHHO Gbinio Obl AOKAILIBATL, YTO BOTYHHHUKD MOT'b NPOAATh, 3ANOKHTL H
noNapnuTb BOTYHHY: MCTHHA a3byunas. Ho BoT®b Mu BcTphuaemu 3akoHs, no xotopomy 6yaro
6ul BCB BOTYHMHHMKH He WMBIOTL npasa npoaaparb, MBHATH, faBaTh Bb MPURAHOE, OCTABANATL
60KOBLIMBL DOACTBEHHHKAMDB Bb HACNBACTBO HHKAKMXDB CBOWXDB BOTYMHB! M Takoh yau-
BHUTENbHbLIA 3aKOHDL COYMHHAM ,0CBAWEHHHR cobopb W Goape“, T. e. Gospckas ayma.
Bnonub oTpuuaeMb Takoe COBEpUWEHHO HEBO3MOXHOE MNONOKEHie, ONPOBEPraeMoe CaMUMDL
asTopoMsb. Ho Mt ThMb He MeHbe He MoxeMmb npuanaTh u mubuie npod. Ceprbesuya, uTto
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Bo-BTOp., cnocobb npexpauleHia xapakTepa O6naronpio6pbTeHHOCTH M
Nepexofb TAKOro MMyllecTBa Bb poaoBoe onpegbnsieTcs SICHO W TOYHO NHWL
Bb Yy3aKOHeHiAXb uMnepaTtopckaro nepiopa. OnHako, peantHass No4YBa ANA Ta-
kuxb onpepbneniit nana no-lleTposckoio opuauyeckoio xu3sdilo., Bnaronpio6ph-
TEeHHOe WMYIUEeCTBO CTAHOBHTCA POROBHIMB NUIbL MO nepexoab HMyulecTBa BB
nopsankt HacnbaoBania 3akoHHaro unu 3sasbulaTensHaro (ecnu BL nocnbiHeMb
cnyyat HacnbAHMKOMB Ha3HauyeHb HacnbAHMKD MO 3aKoHy). TaKod NPHHUKHNDB
NpPUCYTCTBYeTH H Bb Ynox. u. A. M. u Bb nocnbaylowuxb 3a HUMB y3axo-
Hewiaxb (yx. 1679 r. ious 19).

BripoueMb cy6sexims npasa Ha KynneHswylo BOTYMHY Bb IpeBHein Pycu
CYLIeCTBEHHO OTNHYAETCA OTH cy6bekTa npaBbL Ha 6GnaronpiobpbTeHHoe HMy-
uiecTBO No 3akoHaMb HMnepiu. [To 3TUMBL nocnbaHMMB, COGCTBEHHUKOMDB 6e3-
pa3nbnbHEMB M eAHHbIMB WMyllecTBa Onaronpio6pbreHHaro cunTaeTcs ¢usu-
yeckoe nuuo, npiobpbTwee ero. Bb apesHeMb npaBb nawke ¥ Bb 3Ty cdepy
MIPOHNKAETDH CNOMHOCTb Cy6bEKTa NMPaBb: MMEHHO KYNLNEHHBIS BOTYHMHB TpH-
Haanexarb ceMbh, T. . Myxy, XeHb 4, KOHEYHO, chiHOBLSIMb, O6LWHOCTL NpaBb
Ha TaKoe HMYILECTBO, He ACHAs npu cyuecTBoBaHiu Opaka, sBNAETCA Heco-
MHEHHOIO nNpu npekpalleHid Gpaxa cMepTilo Mymxa: Bb TaKOMb cnydabh Kynnex-
HOE WMYLIECTBO NEPEXONHTDH XeHb M NPUHAANEKHUTH efl He3aBHCHMO OTb NpaBb
poaa (cM. Buille O ceMeHHOM®D lipaBh); 3TO onupanock Ha TOMBb NPEANONOKEHIH,
4yTO BCAKOe HOBOE Npio6pbTeHie MMyllecTBBL coBepliaeTcd Ha ofulia cpeacTsa
cynpyroeb. HancHbBAWMUMD Ke NOATBEPkAEHIEMB TAKOro Me B3TNsAAa Ha Kyn-
JIEHHBI MMYLIECTBa MOXETD CNYWHTb M TOTH QaKTh, YTO Bb 3aKoHoAaTenbcTeh
nonro 6uinb CMOPHHIMBD BOMPOCOMB O TOMb, Bb Y€l polb AOMKHA fEPEXOAHTH
KynneHHas BOTYMHA NO npekpalleHin 6paka 6e3nbTHOW CMepTbido 060HXDB Cy-
npyrosb, NOKa, HakoHelb, Bonpochb phblueHb Bb ykazk 1676 roga BB nonbay
poma Mywxa. Tako#t pe3ynbTaThb He MOTb 6bl IBUTbCA Nocnd TOro, Kakb BOTYHHA
NocTynuna Bb NONHYK COBCTBEHHOCTD XEHb N0 CMEPTH Myxa M, cnbaoBaTenbHo,
JonxHa 66l MATH Bb €si poab, ecnu 66 He NMpUcyTCTBOBano obwaro CKpuTaro
Bo33pbHif Ha Takis uMyllecTBa, Kakb obulin o6ouMB Cynpyramb.,

Bb N2HHOMD yKa3h pbub MAETHL O KANOBAHKHHXBL BOTYMHAXDB: Bhile OLIIO yXe CKa3aHO, YTO
BB CaMOMT yKa3b 32 ananuaupyeMbiM® MOCTaHOBNeHieMd cabnaHo npAMoe npoTHBONONOXeEHie
BOTYHHD Cb OrPaHU4EHHLIMH YCNOBIAMHK BnanbHiA BOTYNHAMD KANOBaHHLIMB: .A y KoToparo
60ApHHA MAKII-0CE BOMUUNY 10CYIGPCKAL0 ABHLA, A HE UX'D CTAPHHHBIA BOTHMHLIY. , cnbayeTs
onpeabneHie npasb Ha XAaNOBaHHbBIA BOTYWHLI, COBCEMB ApyriA: oHk MoryTs, npu u3BBCTHHIXD
ycnopifxb, HATH Bb 60KOBoe Hacnabaosanie; o npasb npomaxu, MbHbl W' npo4, coBcbMb He
ynomuHaeTca, Mraks, nonaraeMdb, 4To 3nbch Mbl MMBEeMB He orpakHueHie npasb Ha XanoBaHe
HBEIA BOTYWHH, a onpeabnedie npaBb Ha HBKOTOpHE cneuiasbHble BHAL POROBLIXB BOTYUHB,
COBEpLIEHHO NOAXOAALlIE Kb BOTYHHAMD KHAMECKHMDb,

HecMOTpst Ha TaKif YaCTHYHBIA COKpalleHid BOTYMHHArO Mpasa, HECMOTPA Ha nepe-
MBHE, 3aBuchAwia oTH HOBOA (CamMonepxaBHOA) BNACTH rOCyRapcTBa, —BOTHYHHHOE NPaBo Bb
MockoBckoMs rocynapcteh HecomnBHHO ykpbnnsnoce W onpeabnsnocs Gonbe, ybMBb BB
npealecTeyliee BpeMA, KOraa BOBCe He OblI0 HMKAKUXDL 3aKOHOBDB, OrpPaXAaoUIHXD €ro,
KOTfa HOBHA KHA3b BLIrOHAND COGCTBEHHHKOBBD H OTAaBan® ,OTe4eCcTBIA* uXb HOBHIMB NpH-
wensuaMs.
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llpasa nmub Ha 6naronpio6phTeHHLIs MMyWeCTBa Bhlue NpaBb Ha pono-
BHS UMywlecTBa. XOTS M Bb 3TOMb OTHOWEHIW HALUM HCTOPUKH MpaBa HHOTAA
NPHIHUCHIBAIOTL YCTAHOBNEHIe TAKOro paanuyis HOBOMY MMMEPATOPCKOMY 3aKo-
HONATENLCTBY, HO 6€3b BCAKWXD OCHOBaHiIA. MMeHHO (KaKb Mbl TOBOpWAK BhilE)
Bb apesHed Pycn nossonsnoch Bnagbnblly PoAOBOTO HMYyLECTBA OTYYXAATb
3To nocnbaHee ¢b OrpaHuyeHiAMH M Cb NpaBOMB BbIKyna; Meway ThMb Bna-
abneus KynneHHoM BOTYMHE MOMb pacnopsimaThCA el 6€3b BCAKMXD OrpaHH-
YeHii. Mexay pONOBHIMM M KYMJIEHHBIMM BOTYMHaMH O6bina Ta pasHHua, 4TO
Bb OTHOWEHIH Kb nocnbiHUMD DOACTBEHHHWKAMb HE MPHHAANEMKANO MNPaBo Bbl-
Kyna (cM. Bullie O POAOBOMDB BbiKynk).

B) YKANOBAHHBIA BOTHHHHIL.

duanyeckoe NUUO MOXKeTH npio6pbcTH MMyuwlecTBO CBOWMH 3acinyramu
rocypapctBy. Crnoco6b COBEpUICHIA NOManopaHia cocTosnd Bb BuAaub sxa.io-
8aHHOU zpamoms: W 3aTEMb omnrasa (sBosa Bo BnagbHie, cosepwaemaro
MBCTHLIMKW BRAACTAMH, KOTOpPLIf, MNONYYHBBL OTKA3HYIO PaMOTY, COCTaBASNH
,OTKa3Hy!0 KHUry“, T. €. caMbli akTb Bsona). Jo HbkoTOpo# cTeneHH Kb no-
XanosaHilo NpuMBHANACL M KYNNs BOTYUHDB M3 KasHW. To W apyroe cabna-
Nock CaMbiMb OOMJIBHBIMBL HMCTOYHHKOMD NpiobpbTeHia npaBb COGCTBEHHOCTH
Ha 3eMmnio.

Bonipoch 0 cylaexmin 1 €20 npasars Ha NOMANOBAHHLIA HMYLIECTBa
pa3spbluaeTcd Bb pasHHS 3NOXH MOCKOBCKaro nepioga BeCbMa HEOUMHAKOBO.
Odu4itt v nepsoHayanbHHA NOPUHUKND® BB 3TOMDB cnyyad 6winb cnbayouwmii:
napeHie He NMEpPeHoCHUTDH MOMHLIXL NpaBb COGCTBEHHOCTH Ha ofapsieMaro. Bb
npaBaxb Ha Napb NPORO/IKAETH Yy4acTBOBaTb W napuTens. [IpHHUHODB 3TOTH
eule cb Gonbluelo cuno npumbuAeTcs Kb NoXanoBaH{lo OT®H rocyaapcTsa,
KOTOpOe OrpaHH4YHBano npaBa CoO6CTBEHHHKOBD M BB ApPYyruxb Gonbe He3aBu-
CHMHXDB POflaxb MMyLIECTBA.

a) Jlapenie umbernb cBOE OCHOBaHie BB 3acnyraxb OLapsieMaro; €ciiM Xe
TaKWXb 3aCNyrb He 6biNO U BOTYHMHA AOOLITAa OOMAHOMDB, TO OHA BO3BpAlLAETCA
Hasagb; Bb 1611 n 1622 rr. cocTosnuch yKasw 0 TOMb, YTO MONy4HBWie BOT-
YuHB 332 OcalHOe CHAbHbE, HO He YuCnAuliecs Bb OCalHbIXb CHMCKAXb, NHULIA-
0TCA 3THXb BOT4MHB (YK. KH. noM, npuk. lll, 3 u Ynox. XVII, 17). 6) HHorna
NPHYHHOIO Kb TaKOMY MOBOPOTY NpaBb Bena npocTas NOPOYHOCTb MNK Hebna-
TOHAMKHOCTL ojapsisMaro. Bb 1613 W 1615 rr. npeanucado, u4to TywuHuH,
CNyXHuBILie npexue caMoO3BaHLUy, a NMOTOMBb MONy4HBlUIiE BOTYMHHE 32 MOCKOB-
ckoe ouuuieHie (npu [ToxapcKoMb), LONMHLE NPENBABARTL CBOM TPaMOTH AMSA
3anNHCH 33 HUMH 3THXD 3eMeNlb He Bb BOTYMHH, a Bb noMbcTbs (YK. KH. noM.
np. 11, 6). B) Ho Bcero Gonbte npasa rocyaapcTsa Ha NOXanoBaHHLISI BOTYMHH
nposBAAlTCA Bb ThXbL npaBaxb pacnopsmeHis, KOTOPHSA MNpeaoCTaBAAAHCH
BOTUYMHHHKAMDB. [lepBonayansHo (mo XVI sbra) Ha 3toTh npeamers He 6bino
NnocTaBNeHO HHMKAKoro ofliaro npaBHia: (paBa BOTYHHHHKOBBL onpeabnanuch
KaXAbid pasb CONepXaHiEMDB KanOBaAHHOH rPaMOTHl M MOTNHK OLITb O4eHb 06-
WHPHL (PaBHANHCHL NpPaBaMb HAa BOTYMHH, KYMAEHWHSl Y 4yKEPOAUEBE), MU
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HWUCXONMAW RO NPOCTOrO MOXHUIHEHHAro MnonbL3oBaHia (cM. Hesonuus: Hct.
pyc. rp. 3ak. 4yact, 2, § 277). Ho, HecMoTps Ha pasHoobpasie manoBaHHLIXL
rpaMmoTt XIV B, Bb HUXB MOXHO yNOBHTb W oflilee Havyano Ha 3TOTH CYeTbH;
uMeHso Bb 3akoHb 1572 r. 6uno nocraHoBneHo cnbayioulee npuHUHAianLHoe
phurenie Bonpoca 0 NPUHARNEHHOCTH KANOBAHHBIX> BOTYWHB: €CNY KAaNnOBaH-
HOH TpaMOTH HBTBH Bb pyKaxb BOTYMHHHKA (BcabacTeie noTepd unu Henony-
yeHist), To, no pbueHio cobopa 1572 ropa, Bb TaKOMb cny4at BOTYHHAa no
CMepPTH BOTYMHHHKA OTO6HpAETCA Ha rocyaapsa, XoTs 6bl y BOTYHHHMKA OCTa-
Banuce abtH (YK. wH. BbA. kasH. ct. XIX?!). Bb Hayant XVII B. npu cuns-
HbiiweMs yuacTid 60ospBb Bb ynpaBneHid rocyaapcTsoMb (Bb CMYTHOE BpeMs
H Bb nepsbie roasl npaenenis Muxauna Oeon.) npaBa BOTYMHHHA HYACTHHIXDB
nuub BoobWle BO3BHIWAKTCA H Bb YaCTHOCTH MpaBa HA MAaNOBaHHHSA BOTHHHHI.
Torna OTKpHBAaNCs BOMPOCH, Kb KAKOMY HMEHHO THMY HYacTHHIXB BOTYHHD
(IPUMKHYTB BOTYHHH JKAJIOBaHHHIA Kb POAOBEIME HMH KynneHHuiMb? Takb
KaKb BLHICTYXEHHas BOTYHHA TWpPUHHANNEXUTDH npioGpbraTenio Becnbacrteie ero
NIMYHBIXD 33aCNYrd M Bb npiobpbTeHin ed OHB HUYBMDBL He 06s3aHBb CBOEMY
PORY, TO €CTECTBEHHO, YTO MPaKTHKA CKNOHANACh KO BKMIOYEHI0 TaKMXb BOT-
4YUHD BB ONHY KaTeropilo Cb KyNNneHHbIMH; Bb TakoMb cny4ad xanosaHuas
BOTUYHHA ANOMKHA NpHHamnexatTb ceMbb npio6pbratens (M ToMy poay, KOTOPHIH
oTb Hero npou3oitners). Otciona, Bo-nepBuixb, cnbayerTs, 4To camb npiobph-
TaTenb W €ro Hucxoasilie nonb3ywoTcs BchMM npaBaMH Ha BOTYMHY, HO He
ponb ero; W ab#cTBuTenbHo, o poat npio6pbTaTenss BbL y3aKOHeHisX®h TOro

) Korna 06pa3oBancs 3TOTH NPEKapHLIA XapakTepb ManoBaHHHIXDL BOTYMHB? [lona-
raeMb, 4TO HECOMHBHHO CB NEPBLIXD MOMEHTOBB NOXKANOBaHiA, T. €. Cb APEBHBAWMXD HCTO-
pHUECKMXD BpeMeHD (CM. Bbille O NOXanoBaHi¥, Kakb cnocobb npiobpbTenia npasb). JTo u
yTBEpMAaeTCA GAKTAMH (HEMHOrHMM', nowenwrMH 10 HackL oTw XIV . (cM. Jorosopr [ox-
ckoro cb Mux. Anexcaunp. TBepckumb 1368 r. 0 HBcKOABKHXD NuUaXD, BAAABBWHXD 3eMAEO
Ha ycnosHomd npasb), aHanorieio apyroro pycckaro rocynapctsa (Jintosckaro), rak seicnyra
no camoro XVII B. oTnnvanach OTb BOTYHHB, HECMOTPA HA MHOXECTBO MaNOBaHHHXDL rpa-
MOTDH IUAAXETCTBY, YPABHMBAOWHXD MXDBL NpaBa Cb NPaBaMM MNOALCKAro Lwasxercrsa (cin.
I'pam. Kasumupa 1457 r., cT. 6; cm. Hawe ,TombcTHoe npaso b JluToBCKO-PycckoM®b ro-
cynapersb®). Kakb ubnbHuifi MHCTHTYTD MaNnoBaHHHXD BOTYHHDB, TaKbL U KAXKAAA BOTHMHA Bb
OoTABNLHOCTH MOCTENEHHO H3IMBHSIOTHL CBOK APHPOAY, NPEBPalianch Mano-noOMany Bb NOMHOE
npaso co6CTBEHHOCTH, BCabACTBie yTBepkAeHiA npapb HacnbacTBa Ha Tawist BOTYMHLL # 3a-
ThMBb MONHLIXD NPaBb pacnopsxesia (CM. Bule UWTHP. Halwe uacnbaosawie). Kb nay. XVilp.
THND XKANOBAHHBIXD BOTYHHD NOCTENEHHO NPHOJIMKAETCA Kb BOTYHHAMD OGnaronpiobpbrentuiMs
K POAOBHM®D (CM. Bhitue npuM, 3-¢ Ha cTp. 569), a orpaHHyeHis, XxapaKTepH30BaBILiA S3TOTL THNL,
OTXOAATH yXe 3b o6nacTb HCTOPin, Mexny TEMB, BL HaleR HCTOPHKO-IOPHAHYECKOH NHTE-
patyph MOXHO BCTPBTHTH MHOrNa Takis Buipaxein: ,[loxanobannuia BoTunuk BB XVII Bixb
6binH  aBneHieMb oueHb phakuMb (?) M, Kakb ycnosnoe Rnanbeie, cTanM NPaAKTUKOBATHLCSH
ROBONBLHO NMO3MHO M, OHEBHAHO, MOAB BRiAHIEMD YXKE Pa3BHBWEACA NOMECTHOR CHCTEMBI, MOALKO
cobopHuil npurosopb 1573 rosa npeanucants o6paliaTh CTPOroe BHHMaHie HA TO, OAHOMY /M
nuuy, WAK ero XeHb, Mau, Hakoweus, ubnoMy poay anyetca BoTuuHa‘ ([pesroctn. Tpynw
Ap. Kom. M. A, O. |, 3, ctp. 142) 3abch yka3anb NyTb PasBHTIA ManoBaHHLIXB BOTYHHD,
coBepWeHHO Oo6paTHbifl HOpManbHOMY: €¢b KoHua XVI B, Takia BOTYMHE yxe cOnuwaoTcs Cb
KYNNEHHLIMH ¥ PONOBEIMH,
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BPEMEHH yManuuBaeTcsi: ykasoMb 1620 roma Hosbps 23 (Y. KH. noM. mpux.
I, 13) npeanucano, 4To6bl NUUAMDB, MNONYYHUBLIKMD BOTYHHBE 33 MOCKOBCKOE
ocagHoe cuabHie npu uapb Bacunit Heauoeuub, saHb 6unH KanoBaHHHE
rpamoThl no Hoso# ¢Gopmb, Bb KOTOpoH 0603HadeHbl BChb npaBa Ha anoBaH-
HYI0 BOTYHHY, a MMEHHO: BONbHB Bh ThXb BOTHHHaXb OHH, OBTH HXDb, BHY-
YaTa M NPaBHYKH; OHM MOTYTDH BTH BOTYHHLI MPOAATH, 3a/0OKHTH, OTAATb Bb
npupaHoe, 3aBbuiaTh Bb MOHACTHIPb, a O POAOBOMDB HAacAbAoBaHiM HHYero He
CKa3aHo '), XoTA W MpenocTaBNeHo NpaBo POAOBOro BhiKyna. Bo-BTopuixb, H3b
NpHPAaBHEHIA IKaNoBaHHLIXB BOTYMHD Kb KYMAEHHHIMb cnbaosano, 4YTo Bb
npaBarb Ha HHXb HMbIOTH Takoe ke ydyacTie weHb npiobpbTaTenedt, Kakb H
Bb MpaBaxb Ha KYMJEeHHHA BOTYWHL., Takb 3TO ABHACTBHUTENbHO M OHINO KaKb
Ha npakTHKB, Takb M BB KanosaHHLIXB rpamoTax®b Bo 1627 r. Ho 1627 roanw
cocTaBiseTb Bb 3TOMB cnyyat mnoBopotTsb: BB 3TOMBb roay natp. Punaperb
TIpeAcTaBHNb CBOEMY ChiHy—uUapio Muxauny deonoposuuy, 4TO ApEXHiA nops-
JOKBb BB 3TOMBb cny4abh He3sakoHeHb, 4To, nocnk 6Ge3gbTHOW CMEpPTH BOTUMH-
HUKA, JKEeHaMDb Mxb CNBAYIOTD /UL KYNNEHHLIA BOTYHUHH, HO OTHIOAL HE
BLICNYKEHHHA W He POROBLIA, KOTOPHI HOMMKHH HATH Bb PoAb Myma. Toria
COCTOANOCH Y3aKOHEHie, CpaBHsiBUWIEE BHICNYMEHHHS BOTYMHH Cb POAOBHIMH; a
uMeHHO: nocnb 6e3apbTHCH cMepTH BOTYMHHHMKA, XeHa ero He mnonyyaeTb BHI-
CNyMeHHbXb BOTHYHHB La¥e Ha NPOXMTOKD H RaMe Bb TakoMb cnydab, ecnu
Yy yMepwaro He ocTanock noMbCTil, H3b KOTOpPHXB MOMHO 6ul Guino obeane-
4HTe BOOBY (BB 3TOMb cnyyad npeanucaHo paTe el ofeanedeHie H3b CTOPOH-
HUXb NOMBCTHBIXb 3€MeNb); BLICNYMEHHAN e BOTHYMHA [NOMKHA HMATH Bb POAb
Myxa, a 3a HeuMbHieMb poja—Bb Ka3Hy. 3aKoHBb npudant ce6k naxe obpar-
HYIO CHMNy, TPpEeArnKcaBb BO3BPaTHTb YIKE NPOLAHHHA MEHAMH BLICNYXEHHHS
BOTYHHbLl W, CNPaBHBBL Cb HHXDB REeHbTH, BOIBPATHTL MOKYNIIHKAMDB, a 3EMAH
HIY BB PO MYXa, WIM Bb Ka3Hy, BnpoyeMb, TOMbKO Kb TaKOMb cnydab,
ecny npofaBUIMUbL elle XUBH U BCTYNHAM Bo 2-# 6pakb; ecnu xe oHb mno-
MepnH, WAK NOCTPHUIIUChL, TO MPOAAHHHA MMH BOTYMHH OCTAIOTCA 33 MOKyN-
wukaMn (Yx. kH, nom. np. IV, 6; ¥n. u. B. M. XVII, 1). Ha ocHoBaHiu atoro
yKasadifa cocTaBneHa HoBas ofiwas ¢opMa HKanoBaHHbLIXB IpaMoTh Bb 1628 .
Bt Heit npaBa Ha BLICNYMEHHHS BOTYMHH onpenbneHsl coBepileHHO OAHMHA-
KOBO Cb NpaBaMH Ha PONOBHA BOTYMHH (T. €. Cb NpaBoMb poaoBoro Hacnk-
JIOBaHiA W POAOBOTO BuiKyna). 3To He o3Hawano pacllMpeHis npabBb Pusuye-
CKHXD NHUUDb Ha BHCNYKEHHHA BOTYHMHB, HO BO BCAKOMDB cnyyad BeiBeno usb
TIPEXHAr0 MpeKapHaro COCTONHIA, CPaBHABB HXb Cb POAOBHMH, Bb 1679 roay
6bino phHlIEHO BB 3aKOHOAATENLHOM Nopsiakd, 4To Bnagbnbubl BLICAYXHEHHBIXD
BOTYMHB HE MOTYTBH OTHYYKAATb UXb Ge3Me3nHbiMHM cnocobami (10 RapCTBEHHOH
M no 3aBblwaHiio, MUMO CBOHXDB HACNBAHWKOBDB).

TaKifl NOMIOMEHIT O BHICNYXKEHHHIXDb BOTUHHAXB [HONOMHALTCS H HANIO-
CTPHPYIOTCA NOCTAHOBIIEHIAMH O BOTHYHHAXDB, KVINACHHBIXS 435 KA3Kbl. Takb

') BnpoyemMs, BB anos. rpamoraxs Hauana XVII . BeTpbuaerca uuorpa: ,u B poab
¥“xbY, HO 3TO Owna naneko He obwas HopMma.
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KaKbs Ka3Ha npojaBana 3€MIH Cb 0OMbWO NbLrOTOW ANA NokynaTtenen (no
HU3KOW LtHB), TO Takas npopaxa 6bina NUUWbL YMEHBLIEHHOW CTEMeHbl No-
WanosaHis, a NoToMy npaBa npio6pbTaBWHX®L TaKiA BOTYAHH HE PaBHAMHUCH
npaBaMb Ha BOTYHHEI PONOBHSA H KyMJeHHHA y uyxepoauessb. Bv XVI Bbkb,
npu [posHoMb, Takis BOTYHMHH MOrNU MepexoaWTb Kb IbTAMBL M manbHbi-
IWHMMD HUCXOOAWMMDB; HO ecnu abTell He ocTanoch, TO POACTBEHHHWKH MOKYyn-
WHKa He Hacnbaosand; BOTYHHA BO3Bpalianace Bb Ka3Hy; BNPOYeMb 3a OTO-
6paHHY!0 BOTYMHY KH3Bb Ka3Hbl BblAaBaeMbl ObiNM ReHbrH no Aywd ymepwaro
Bb MOHACTHPH HAU ,(MEMEHH ero“ Bb TaKOMb KOAWYEcTBH, kKakoe oHb caMb
sannatun®s kasHb. Korga nocnh Mockosckaro pasopeHbsi Bo3ofHoBneHa Onina
npojaxa KaseHHbIXb NYCTHXb 3eMeflb, TO Bbfaya KyMn4uxb Obsa ocTaHOBNEHa,
Takb KaKb MOKYMNIIWKA He corjawanucek npio6pbTaTe HUXB Ha NpPeXHUXB Npa-
Baxb, a Tpe6oBany 0603HA4UTb Bb aKTh, 4TO BOTYUHH OynyTb NpHHagnexaTb
HMDb ¥ HXb 0bTAMDB, CB NpaBoMb NpojaxH, 3ajnora, OTAa4Yd BB NpHAAHOE, H
Cb NpaBoMb nepedadn Bb pofoBoe (6okosoe) Hacnbaosanie. Bb aToMb cMuicnd
cocToancst yka3b 1628 r., korfa coctaBneHa 6uina ¥ ocobas dopma Kynuumxsb
rpaMoTh Ha Takis BOTYHHH, HO Bb Hed obpawleHo oco6oe BHHMaHie TONbKO
Ha NpaBo MOKYNUIUKOBL OTAaBaTh BOTYHHBI Bb NPHUAAHOE (COrNacHO Cb yKas.
loanna IV); o cywecTBeHHHXD Xe H 6onte BaXHHXDL NpaBaxb YMON4aHo, a
UMeHHO o npast npoaaxu W 3anora, 4TO BNpoO4eMB MCMpaBAeHO O6LINO Bb
1636 r. (Y. kd. noM. npuk. IV, 13 u 39). [lpaBa MeHBb Ha TaKisi BOTYMHEI
onpeabneHd 6bny NuuWwb YNoxeHieMb, WMEHHO NpaBa 3TH HHXE NpPaBb HMXb Ha
KyNMEHHHA BOTYMHH Y 4YKEpOALEBb: NO CMEPTH MyXa, BOTYMHA, KyNJeHHas
H3B Ka3HW, AaeTcd xeHd ero nuwb BB nMonb3oBaHie [0 BHXOAA Bb 3aMyxe-
€TBO, RO NMOCTpU:ieHia, unu no cMeptH (Yn. u. A, M. XVII, 8).

5. MomMberTs A

[onsamie o0 noswcmnorns npasrmw. MombecToeMb HasbiBaeTCs KanobaHbe,
BHIaBaeMoe rocygapcTsomb 3a cnyx6y, Bb BuAb nonb3oBaHiA HEXBUMHMBIMH
nmywectsamMi. Otciona Bb nombcTHoMb npaBb ABbE cTopoHH: wacTHonpaBHas
M rocynapcTBeHHas,

O nepsonavassoms npoucxoxcOeniu nombcTHaro npaBa HETH Tou-
HBIXB WMCTOPHYECKUXD OAaHHBIXb. PacnpocTpaHeHHoe npewae MubHie o ToM®b,
4yTo nombcTHOE NpaBo 0643aHO CBOWMB YycTaHoBneHieMb loanny lll, a oxoHuya-
TenbHEIMD YyTBepXaeHieMb—-uapio loanny [posHomy, He uMmberb OCHOBaHiIN.
Havaaso ero Heobxomumo npeanonoxuTs Bb 3eMcKiil nepioas (co BpeMeHH
Gonbueit ockbanoctu kHasen). CywecTsoBaHie nombcTHaro npasa Bb chBepHLIXB
KHsKecTBaxb ¢b Had., X/V sixa yTBepwpaercst cBHAbTENLCTBAMM OYXOBHHIXDB
M AOTOBODHLHIXD FPaMOTh KHAsEH, Bb 4acTHOCTH AyxosHo# Kanurtet 1328 roaa
(eM. Bb Hawei XpucromaTin no WCT. pyc. np. Buwn. I, npumby. 12 wb ayx.
Kanute). By XV B. HaxonuMb cBHABTENsCTBO 0 cyluecTBoBaHi noMbceTHaro
npasa (Nog®L 3THMB COGCTBEHHEIMb ero MMeHeMb) BB JIuToBCKO-PycckoM®b
rocynapctet (npu Kasumuphs 1V).
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Bonpock o0 npoucxoxieHid nmombcTHaro npaBa MoABEprcsi Bb HelaBHee
BpeMs nepecMoTpy (cm. KHUry r. PoxpectseHckaro u sambuanis Ha Ty kuury
npodp. B. U. Cepriesnya Bb Cheepn. Bberu. 1897, Hosabpb, u r. Cepego-
HuHa, Bb KypH. Mud, Hap. lpoce. 1897, man). PeaynbTaThl 3THXD HOBLIXb
MNOMCKOBD CBOAATCA Kb YTBEPMAEHIIO CTAPOH HCTHMHBI O NPOMCXOXAeHiM nomb-
CTiik M3b Hanbnosb 3eMNE KHA3bAMH CBOMXDB CNYyrb (ABOPAHD) NOAB YCNOBi-
eMDb cnymOu (BOGHHOM, rpaKnaaHCKO# M ABOPLOBOM), B3aMbHBL MpeXHAro co-
AepxaHia HXb HaTypoio Bb cBoeMb ABopb W B3ambHb (6ymyinaro) geHexHaro
®anosaHbst. [lonbiTKa yACHUTbL MpoucxoXaeHie noMbcTif ypesb cOnumeHie Wxb
cb ucnomblieHiAMU UEPKOBIIO CBOMX® CNYr'b Ha LEPKOBHLIXD 3EMJISXD MOWETDH
Cny®uTb 6onbe Kb ysCHEHIIO BEWHHIXB NpaBb apXiepedcKHXb ABOPAHB, YEMB
o6paTHO rocyaapesbixb NoMblUHKOBb, NpaBa KOTOPHXb onpeabnsnuce 3sakoHaMu
MHOroKpaTHO W TouHo. COnumeHie xe NOMBCTHHXDB Nayb Cb YacCTHOIO apeH-
BOK 3eMenb KHSIKECKMXb, OOSAPCKHXB H LIEPKOBHHIXB, KaKb cnpaBeanuBo 3amb-
Tuns np. Ceprbesnyb, BeleTh Kb CMbLIEHI OBYXb COBEPUIEHHO Pa3NHYHBIXD
npasoBLiXb OTHouweHid. [bno He BB TOMB TONLKO, YTO BB NOMBCTLAXDB NONb-
30BaHie 3emnelo onnayuBaeTcsl cnymboiwo, a He HneHbramu, T. e. ubnb ycrado-
BNEHiA WXDb He 3KOHOMHYECKasi, a rocylapcTBeHHasi, HO rNaBHLIMb 06pa3oMb
Bb TOMbB, YTO H3Bb apeHAH HHKaKb Henb3st 6n 6o 06bscHKTL nocnbayouert
cyabbui nombeTid npu nepexond HMxb Bb BOTYMHH. Bb #HoBOoMB Macnbaopaniu
10 2TOMy NpeaMeTy Hako NpH3HaTh UBHHBIMBD NHWBL TO YTBEpXIEHie, YTO MO
BTOpOH nonoBuHbl XV BbKa pasHue BHAH YCNOBHaro nonb3oBaHid W BnanbHis
3eMnel0 eile He CHOXHAHCL Bb onpeabsieHHBn THAB® noMbeTes (KakoBo#H
asnAetcs npedb Hamu Bb XVI u XVII B.), Bb 6onke pannia BpeMeHa mnoHs-
Tis noMbCTbs W XanoBaHHOHW BOTHYWMHBH BecbMa 6nHU3KO conpukacawoTcA. Takwb,
BB 3amafHo-pycckovb npabk ,noxanosBaHifa“ Boo6lle HMEHYIOTCS Bb NONOB,
XV B. To noMbcTbeMb, TO AepXKaHbe€Mb, TO BHCNYrol, TO BOT4HHOKL. TaMb
Pa3NMYAIOTCA TPU TUNA UXb: MOXasoBaHie NeHHoe (NOTOMCTBEHHOE), NOXHBOTLS
(noxu3HeHHoe) W OO BonM M nacku rocynaps. [lpuToMb U 3TH THNB AanNeko
He TBEpiO OTIFPaHMYEHH OAHHDBD OTb APYroro W cnocobHbl NEPexXoAUTb OLHHDB
Bb Apyroit (cM. Hawe ,[lombcrHoe npaBo JInToBckaro rocymapcrea*). lymath
Halo, 4YTO W ‘Bb NEPBOMB nNepioAt Halled HcTOpiM YCNOBHHIS BelUHLIA Tpasa
cnyrv 6uinM Takxe BecbMa pasHoo6pasibl. M Bb MockoBckoMb rocypapcteb
XV B. (kaxb BbpHo 3ambrtunu r. Jlanno: ,Teepcko#t yb3awb Bb XVIBbKb* 1
r. Poxaectsedckin, cTp. 34 1 cn.) 6uinu Taxis dopmul ucnoMblueHia csobon-
HBIXD ¥ HecBOGOAHHXB ABOPOBLIXL CNYr'b, KOTOPHIS HHKaKb Henb3s Bnondb
npiypounTh HH Kb TUny noMbcTiH, HM Kb THNY KanoBaHHHXBL BOTYMHD Bb
TOYHOMDB CMuicnh 3THXbL TepMHHOBDB, KaKb onpeabnunuce oHu BnocnbiCTBiM.
MoxanoBaHbs 3TOro poga o6HKHOBEHHO HaBanHCb BB Takow dopmb: noxa cny-
WaTb BEMKOMY KHA310 M ero AbTaMB: M3t aToro cnbayers, 4TOo Takod THODB
noxanopaHia MMBeTb CXOACTBAa M pa3nuyis oTb nocnbaywuivxb THNOB® noMb-
CTifl ¥ KanoBaHHON BOTYHHBI Cb NEPBHIMB CXOACTBO 3aKNOYaeTcsi Bb TOMb,
4TO 3€MnR] paercsa noAb ycnosieMb 6yaylied cnyxObul, a pasHHUa Bb TOMb,
YTO OHA JaeTcs MNOTOMCTBEHHO; MNoxanosania XV B. nonyckand BO3MOXHOCTb
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cabnoks no kynnb, npoaaxb W 3anory. Ho 6uino 6m HesbpHO nonaraThb, 4TO
TaKi® nNoXanoBaHiA Cb nepearo pasy SBARIOTCH MaJOBaHHHIMH BOTYHHAMH
(1 He MMBIOTBH HHUKAaKOro CXOACTBA Cb NOMBCTHLEMDB): ecnu noxanosaHie nony-
4aeTh XOJIONb KHA3A, TO NOKA OHB JIMYHO He NpPEeBpaTHACA Bb CBOGOAHAro
vyenopbka, ero BnanbHie OTHIOAL HE MOrno O6BITHL BOTYUHHLIMB, a MNOMBLIMKH-
xononsl 6unH He Tonbko BB XV, Ho W BB XVI B. (cT. Muniokosa: ,CnopHue
ponpochi“ cTp. 11: ,nepesHa Cnacckoe..,, 3a BeAuKie KHATHHH 332 XONONOMB
3a MuTteio 3a JlunteBnHBb: NBOpb—cCaMb MuTsa, nBopb—ero venoshxb [lapwa,
ABOPBb—XPHCTiaHUHD Bacioxb“; TakuMb 06pa3oMB XONONb BENWKOW KHATHHU
TIOAYYHUND ManeHbKil y4acTOKb Bb TPH ABOPA; Bb ORHOMD HM3b HHXD XHBETH
caMb, Bb OpyroMb—ero ,4enoBbKb", Bb 3-Mb—KPECTbAHHHB).

MoxHo nH nonycTHTh comocTasneHie TakWxb noxanosauin XIV—XV BB,
¢b kopmneniamu? [, PoxaecTBeHckii anyMaeTb, 4YTO MOXHO, Ha OCHOBAaHIH
ogHoro takra u3bs Hoeropoackod nucuosoi kuury (HepeBckoit natuub) 1495 r.:
»Bb LerpurckoMb noroctd Benuk kHass nepesuu 3axapbuHckie OBuHOBA 3a
lopatemMb 3a CeMeHOBHMB, C¢biHOMBL Capnixo3uHa, 8b noMbcTib U Bb KOpM-
newsk*™. EqBa nu oguHb Takoin ¢akTb phwaers AbNo: MW He 3HaeMb, O3Ha-
4aeTCA NH STHMW ABYMY TEPMMHAMH OAHO OTHOLIEHiE, WAM ABa Pa3HbIXb ANSA
pasHbixb JiepeBeHb, U BO BCAKOMB cnyyah He 3HaeMb, uTo 3abce HasBaHo
KOpMJieHieMb, NonyuyeHie MM ORHHXB® FOCYNAPCTBEHHLIXB NOXOAOBBL, HNH H3BNE-
4eHie XO3RHCTBEHHBIXD BHIoNb. YTO KopMieHie Bb NepBOMb CMHICAE BO3MOXHO
6nno Bb OTHOWEHiM He Tonbko Ubnuxb yb3nosb M BonocTed, HO W oTabnb-
HBIXD CEb U fiepeBeHb, 3TO YTBEPXAAETCA CYLIECTBYIOLUIMMH aKTaMM HCKOBDb
o npabb cyna Haab u3BBCTHEIMB CenoMb MNK gepeBHern. Boobue Takoe enu-
HHYHOE M TeMHoe u3BEcTie HE BB COCTOSIHIM KOHKYPHPOBATb Cb MHOXECTBOMD
ACHBIXD M CYIIECTBEHHLIXb NAHHHIXD O KOPMNEHiIM, Kakb TOCYLapCTBEHHOMB
noxonk 3a ynpaenedie W cyab, Ccunka r. PoxpecTseHckaro Ha Ha3HaHie
nombeTii no paonmxHocTsAMB (cTp. 246 ¥ cn.) ciona He OTHOCHMTCA: HaMbBCTHHKD
nonyyans kopMnedie ¢b cBoero yhana W, cBepxb Toro, Bb Buib nobasouHaro
comepwaHis—noMbcTbd Bb TOMBb e ybanb, npHNHcaHHHS Kb AOMKHOCTH
HaMBCcTHHKA (,Ha pPaHrb®, HaKb roBopHaoch BB Manopoccin); Takom oO4eHb
U3BBCTHHI NOPANOKDL Ha3HayeHis mombeTid no gomxHocTH He UMBeTb HHKa-
KOA CBSI3U Cb KOPMNEHieMb: Hanp., COTHHKB cTphneuxid nonyyaers nomberbe
nnsa crpbneuxkaro nbna BB [NckoBckoMb ybanh; HO 3TOTH COTHHKEL OTHIOAL HE
ynpaenseTb [lckosckuMb ybagoms unu ero wactio (cM. ibid.).

MomkcTHoe npaso mo B. xH. Joamna /] wubers n ceou ocoGennocmu
oTb nocnbaylowaro ero xapaktepa. A uWMenHo Bb TH Bpemena (XIV--XV Bb.)
nombcTba naBaeMbl OHNH NIHIIL HENOCPEACTBEHHBIMBL CNYraM® IKHSA3A (ABOPSA-
HaMB), M MPEHMYIUECTBEHHO HHU3WHMBL (HECBOGOOHEIMB M MONYCBOGOAHLIM®B ;
BHCIIiE Xe CNyXWnue nioau-—6oape—nonyd4anu xopm.acxia (cerdacht O6uino
CKa3aHo, 4YTo cMbWwHBaTL MoOHATIA NOMBCTLA H KOPMNEHi OTHIOAb He cnbk-
aoyeTs). Bo-BTOphXb, BB TO BpemMsi nombcTef BuAbnsoTCs H3B cobCTBEH-
HBXb YaCTHHXb HMYLIECTBb KHA3ei (a NMOTOMb W ABOPLOBLIXB), HO HE M3b
rocynapcTBeHHHXDb (YepHuxb). 1o 3THMB nByMBL npx3Hakamb, noMbcTHoe
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NpaBo Bb MEPBYI 3MOXYy CBOEro CylLIecTBOBaHiA Bb MOCKOBCKOMB rocyaap-
cteb MMbeTh NpeuMyilecTEEHHO YAaCTHHIN XapakKTepd.

Bb nepsuit pasb cioBo ,noMbcTee* BcTphuaetcd BB Cynebuuktd loaH-
Ha lll. Torma nombcTHoe mpaBo BcTynaeTs Bb HOBHA $as3uch CBOEro passH-
Tia. Co Bpemenn loaHua Ill 06t ykasauHms ocoberHocTH nombcTHaro npasa
Hcye3aTh: NoMbcTbs NaloTCA BCBMB ClywawuMb AHLAMD H H3b HMYLLECTBB
4epHuIXD U NBOPUOBHXB OespasnuuyHo, [lombcTHoe npaso npoHHKaeTcs rocy-
JapCTBEHHLIMD XapakTepoMb, Takb Kakb H Bb caMod cnyx6b snemeHTd ro-
CynapCTBEHHHIH HauWHaeTbH npeobnafaTb Halb HacCTHHM®b.

Haxoneus, v XVII 8. a7a npumbch rocya. Hauyana onsaTb ocnabbsaTe.
Ho uacTHo-npaBHoe 3HaveHin moMbCTiH  yTBepkpaeTcA ywe 3a noMmbuiMKaMH
(a He 3a rocymapcTBoMb). THAb nombcTHaro npasa, KOTOpPbIH Mul 3abch
M306pa3uMb, OTHOCHTCS MpPEHMyLIECTBEHHO Kb 3Toit mnocnbaHeidr  3noxb
(Ynom. XVI).

Jlunua, mozyuiisn o6aadamv nomncmoasu. V3bv nouatih o nomber-
HOMB npasbk M uCTOpiH ero BHMAHO, 4TO: a) nombcTesMu MoryTh BnaabTs
TOMLKO NHUA, CHyXaulis roCyRapcTay, W HUKTO AOPYro#; nombeThbs, naBaeMuis
OTb TOCYNapcTBa LEPKOBHHIMBL YYPEXAEHIAMB, COCTABAAKTL BHUAD YCTaHO-
BNieHisi MPOCTOro fonb3osaHis M ciona He oTtHocaTcs. 6) [NombeTea MoryTs
nony4aTth nuua Bchxb pOROBB rocynapcTBeHHon cnyw6ul: 6ospe, ABOpsHE,
IObAKH, MORbAYIE, NPUNBOPHLIE CNYXWTENH, rOCTH, pedTapel, AparyHel H mp.
M MHOrAa nuua, cnyxaulis no Bubopy (Hanp., cTapocTh HoBropoackie). Jinuy
KaXXAaro H3b 3THXDB KNAacCOBDL MPUNUCHIBAETCH NPaBo HA TaKoe KONUYecTBo
NOMBECTHOA 3eMNH, CKONLKO H3a3HAa4eHO no obleMy pacnHcalilo uieHaMb
aroro knacca, Taxoe pacnucadHie NOMBCTHHXB OKNagoBL HIMbBHANOCL MO
MbcTHOCTAM®B, no BpeMeHaMb u no Mbpk ycnbxoeb cnyxbu xawparo oT-
abnbHaro nuua, nHoraa Bb BUAb Harpamw 3a ocobbis  3acnyrd (Hanp., Bb
1649 r. BciMb pBOpAHaMB # ObTAMB 6GOAPCKHMD, GHIBIWIMMB HA 3EMCKOMD
cobopt 1648 roaa, npubasneso no 100 yeTeil kb MXb oknagamb). Boobuie
Cb TeyeHieMb BpemMeHH mOMbBCTHOE jKanoBaHbe YyBeNWuuBanocs Ans BChbxb
KNaccosBb; HOpManbHbE OKNans, Ha3HavaeMule npu BepcTaHiM Ha cnyx6s BB
1621 r. 6uinu cnba.: 1-a cratbs—300 yerBepreit 3eMnu (BB onHOMBL nonk),
2-7—-250, 3-1—200, 4-a—150, 5-8—100 uversepreit (ans nbrenn 6oApCKUXD,
KOTODHIE YXE CHYXH/M, OKNalb YBENHYWBAaeTCA Ha OIHY CTaThio, T. €. No
1-B c¢t.—350, no 5-n—150 vetBepTen). Bv nonos. XVIlB. (ne Kotownxuuy)
noMbCcTHEIE OKNalwl copasMbpsinucb Cb HOEHeMHBIMH ANA Ka}Aaaro paspsana
CHYXWILIXD JUOfeH: Ha BCAKIA pyGnb HEHEXHAaro MKanoBaHbs [NaBafocb no
S uversepTed nombCcTHOW 3eMAH; NO 3TOMY pacyeTy Toraa MOMy4anu:

6osipe, OKONbHHYiE W QYMHHIE NIOAH . 1000 yers.
CTONbHUKH NN s00
cTpandie . .. . e . 400
LBOPsIHE MOCKOBCKie, ropoiioBbie H AbAKH. . . . . 400—250

NBOpSiHE rOpPOAOBLIE CPENHEN U MeHbINel CTaTbH H abTH 6ospckia 250—30
{cm, Kotow. VII, 8). Kb HOpManbHHMDB OKNaAaMb NPUCOEAKHANNCL A06aBOYHBIA
pasaauu noMbCTiH, HWMEHHO KaXOLH H3b CAyXaluWxb BB MockBb kb cBoeMY
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oknany nonyyans nobasounwid Bb MockosckoMb ybank (Yn. XVI, 1). 3atbms,
novbuMkaMb ykpautHuiMb BL XVIl B, paBanuce no6asouHule oknanbl b cTen-
HBIXb — YKPauHHbIXb MbBcTaxb (pamuM ckopbiwed KONOHH3AUIK # 3aLIUTHI
IOXHBIXD FpaHHUBb: cM. YK. kH. nom. np. IV, 60; Ynox. XVI, 40). Bv uucno
yeTBepTed 3eMNH HOPMANBHHXBL OKNANOBbL HE BKNIOYAKOTCA T. H. yroibsi (Bbi-
roHsl, ChHHHE noKocH W NbBCh), KOTOpHS OTBOOATCH CBepxb oknaga. Ecnu
RaeTcs 3eMNs Xymasd, TO oHa ,onobpuBaeTca¥, T. e. npubasBnsercs Kb oknany
cootebrcTByOIWan nons uyeTBepTedi: wanp., Ha 100 yeTB. cpenHeR 3eMnu NpH-
6abnserca euwe 25 yers. Takon we (Yn, XVI, 46, 48). Ho mexay oknamomsb
u nbicTBuTenbHOI0O naueio nombeTba Owina Gonblwas pasHHLA: NPaBHTENLCTBO
He BCeria pacrnonaranc AOCTATOYHHMD KOJIH4ECTBOMB TOAHLIXL 3€Mesnb AN
NOMHAro ynoBNETBOpeHiA NO oknagamb, HepbAxo npeAnUcWBanock BEpCTaTb
Bb MONOBUHY OKnagma; BnocnbAcTBiM Takas HepocTada morna OuiTe nonon-
HAEMAa H3b 3eMeNb, CHbMaBWHXCA BAKAHTHHLIMHM, MO YKa3aHIAMB W npocbb6aMt
CaMHXDB 3aMHTEPECOBAHHbLIXb NHUUbL (32 JIOXKHBIA MOKA3aHisi y MNOAYYHUBUWHXD
nombcTes oHH oTOGMpanuch). OcobeHHO TaKif 3aTpydHeHis ana wcnoMmblieHin
fo oknapy BcTphyanuce npu maccosomMb Haabnbt Ha okpaHHax®, BHOBb KOMNC-
HU3YeMbIXB: TaMb BMBCTO HAaceneHHOH 3e€MNH NPUXOAMNOCH OTBOAMThL ,MHKIA
nona*. O6wi# 3anach 3eMNH ANA pasgaud BB NOMBCTbA COCTOSNL M3b ABOP-
LOBHIXB 3€Meflb, 3eMesnb, MOCTYMHBIWHXBL Bb KasHy NyTeMb BLIMOPOYHOCTH,
KoH(MHUCKaLiK M 3KcnpompiaUiu;, YepHLIA 3EMNW [aBajuWcb HE 4acTo. RaBaTk
LBOPLIOBLISI BOTYMHH 3anpeleHo ykasomb 1627 r. Takumb obpa3oMb 3anach
nocteneHHo ucromwancs. Ceepxd Toro, nombcTes obpawandcb TONbKO Bb
uapbcTHOMB Knacch cayxunuxb nioged ¥ Bb M3BbcTHOMB yb3anb: HHO3leM-
ueBckis nombeTis makTcs Tonbko HHo3eMuaMb (yk. 1614 r)), nombcres Ta-
Tapb M MOpABH 3anpelieHo laBaTb PYcCKUMB (yK. 1616); nombeTha nuub,
noru6liMXs Ha BoHHB, NalOT®L Hxb 3eMnakamb (yk. 1618); nombcTes cmons-
HSHDB MAYTH TONBKO CMONbHAHAMB (yk. 1612 u 1714 rr.). DTHMb ewe 6o-
nbe 3aTpyAHANOCh NPaBUTENLCTBO [IPH OTHICKAHIW FOQHOW 3eMnH NS pa3naud
Bb nombcrea.

Takia o6CcTOATENLCTBA MPUBENK Kb NOCTENEHHOMY BBENEHIIO [eHexHaro
xanoeaHbsl, Kotopnie Bb XVI u XVIl B. paetca Bb R06aBOKL Kb M0O-
MbBCTbIMB M copaaMbpseTcss ¢b BenuyuHo nombcTHo#d gaun, Cb TeyeHieMb
BPeMEHH OHO BO3pacTaeTb NOCTENEHHO, Cb ycTbXaMu ReHeMHaro Xo3aWcTea,
npurotosnss ans 6yaywaro (XVIIl B.) nonubift nepexoA® Kb INEHEMHOMY Ka-
NoBaHbID W MpeKpalleHiio NOMBCTHEIXD AaYb.

B) BenuuuHowo nombcTHaro oknada onpeabnsncs pasmbpb  Boano-
KeHHo#t Ha nombliMka BoMHCKOM NoBHHHOCTH, [lepBoe gowenwee [o0 Hach
pacnpeatnedie 3ToA mnoBuHHocTH cabnawo [po3HuMb BB 1556 roay, a
MMeHHO: Cb Kasauxb 100 yeTseprtest nobpoit semnu TpebyeTca Ha cnymby
OAMHD Ha KOoHb Cb NONHHMB BOOpYXEHieMb, Bb NanbHHUXB M0X04axb Ha
nByxb KOHAXxb. Bb Hau. XVII B, npu ofieMb cTpeMneHiU CRyXHUALIXDL Knac-
COBDL YMEHBLWHTb CNyXe6HHA THArOCTH, NeXasBWis Ha HuXb, 6uno onpeab-
neHo (co6opoMb), 4To Bnpeab OAMHB 4YenoBbkbL Cb AOCHBXOMB M KOHEMD
BuicTaBnsAerca He cb 100, a cb 200 yereepreit, Ho cb BoO3CTaHOBNEHieMb
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rocyRapcTBeHHaro nopsaka npd U. Muxaunbt sra 3atba nana: tpebosanca
(Bb 1617 r.) onaTh oavHb KOHHBIA cb 100 yerBepteit. Cb 20-xb romosb
XVIl B. pasmbpb noBMHHOCTH cTanb onpefbnATeCcsd He KONMH4ECTBOMDb 4HeET-
Bepreft 3eMAH, @ YMCIIOMDB KDECTbSHCKMXB M GOOLNLCKHXDB [BOPOBB, COCTO-
ABWKXb 3a nombwukamu,

r) IombeTest nonyuawoTcs npu abACTBUTENLHOM®B NOCTYNNEHIM HA CAYK-
6y, 4TO TeXHHYECKH Ha3blBaJloCh ,BepCTaHbLEMb®, W OOGLIKHOBEHHO HacTynano
NPH HNOCTHXEHIH CbiHOMb RBOpsiHWHA 15 nbTh.

n) Huswis cnyx6bl, oTnpaBnseMuss He JIMYHO, a Maccamd, BO3Harpa-
HAATCH He NOoMBCTLSAMHM, a 3eMnAMH Ha o6WMHHOMDB npasb (cTpbnbusl, Nyw-
KapH, SIMILMKK W Opoy.).

OGsexms 1HOMIBCINHAZO NP8 €CTb BCAKOE HEABHXKHMOE HMMYILECTBO,
T. €. He TOMbKO 3eMAU. HACCACHHBA I HEHACEACHHBIA, HO N INBOPH Bb
ropogaxb, T. H. ,OaHHHE®, a TaKme [POMLICNE OXOTH W puI6ONOBCTBA.
MombuivKy npuUHanneXUTH BB 3THXb HMYylleCTBaxb NpPaBO XO3AHCTBEHHAro
WNY 3KOHOMHMYECKaro MOoNb30BaHiA, a CO BPEMEHW OKOHYATenbHaro MnpHKph-
NneHis KpecTbsAHB M MpPaBO Ha TPYAb KpecTbaHb BB pa3Mbpaxs, ycraHo-
BAEHHBIXB O06H4HEIMB nNpaBoMb. OTciona BBoab BO Bnaabhie nombcTbeMb
conpoBowaaeTcs ,MOCAYIIHOW TIPaMOTOK®, OOPalleHHOI0 Kb KPEecTbRHAMb.
3noynoTpebneHie TpyaoMb KPecTbsHb nNpeaynpexAaeTca THMb nNocTaHoBne-
HieMBb, uTO 3anycTowHBWIiA nombcTbe 0683aHb HECTH Cb Hero cnyxby
Kakb Obl OHO HH ObINO NMycTWMB. XoTH npaBo noMbwiukoBb HA TPyAb Kpe-
CTbAHB, N0 KoTowuxuyy, paBHANOCHL NpaBy BOTYHHHWKOBL (.3 CBOM NO#ATH
KNagyTb OHM (NOMBIUMKM W BOTYMHHHKH) HA KPECTbAHB CBOMXbH CaMH,
CKONbKO Cb Koro 4to B3ATH®; XI, 3); HO ToTh e KoTowuxuHb coobliaeTs
cnba.: Korpa 6odpaMb U APYrHMDB YHHAMDB ,HalOTCA NoMbCTbA M BOTYHHH, TO
HMB MHWYTBH Bb KANOBaHHLIXb FPAMOTaXxb, YTO HMb KPECTbSAHB OTH CTOPOH-
HHXD floaen U BCAKHXBL OOMABL M Hanoross ob6eperaTH, U CTOATH, a TNORATH
Cb HHXD MMaTH Mo cHunb, Cb KOro, YTO MOXHO B3ATH, a2 He uepe3b CHNY,
4To6b THEMB MYMHUKOB® CBOMXDB H3b NOMbBCTIA M BOTYHMHBL He pasorHaTbh U
Bb HHllie He NpPUBECTb, H HACHMNLCTBOMb ¥ HHXB CKOTA M XMBOTHHB HHKa-
Ko#, M xnb6a BCAKOrO H XUBOTOBB He MMaTH, A 6yaeTb KOTODHii BOTYMH-
HUKD MNKH NOMEBILKKDB... YYHETH Cb MXb MMaTH Nobopwl BesuKie, HE MPOTHBDL
cunsl, 4YbMb 6 npueecTH kb Hywb M 6baHocTH... M OymeTb Ha TOKOro
BOTYHHHHMKA W noMbuuka 6ygeTh 4enobuThbe, YTO OHB HaAb HUMH TaKb 4H-
HUN'BL, W CTOPOHHie nioan npo To BbRawT®, H CKaXyT® NpaBAy, H Yy TaKHXD
NoMBLIMKOBD H BOTYHHHHKOBB MOMBCTbA HXb M BOTYMHH, KOTOPHA AaHbi Oy-
IyTb OTH Uaps, BO3MYTb Ha3aAb Ha UapA, @ YTO OHDB MManb Kakuxb nobo-
posb uepe3b cuny M rpabexeMb, M TO Ha HEMb BensATb B3STb W OTRAAThb
TEMBb KpecTbsiHaMb, a BrpeaAb ToMy yenoBBKy, KTO TaMb yYHHHTH, noMbeTeba
H BOTYMHY He OyaeTdb RaHu n#o Bbky. A -6yneTs KTO y4YHETbH HHHHTL Ta-
KAMDB Xe ofblyaeMb Halb CBOHMH BOTYMHHBIMH KYMNEHHBIMH MYXKUKAMH...,
M y Thxb KpecTbsiHb BO3MYTh O06€3leHeXHO H OTAaAyTb CPOACTBEHHUKOMDb
ero, Ao6puiMb MnioaAMDb Oe3neHemHO Xb, @ He TaKWMb DPA30PHUTEASMBY.
[Monw3osanie, yBenuunsalomee UBHHOCTL Bewd, HE BOCMpELlAETCH: pacila-
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XaHHHSA 0ycTes uacTH noMbcTe® ocTasnaioTcs Bo Bnanbhia nombumka,
xoTsl Gbl yHcno 4eTBepTeit nNoMbCcTb TakHMDB 06pa3oMB CTAHOBHIIOCH Gonblue,
ubMb ckonbko cnbayeTs eMy no knaccy.

Kpomt semens BB ybanaxws, Ha noMbcTHOMD npaBt pa3naBaeMbl Guinu
(xaK®b CKasaHo) d8opst 88 20p0daxs (T. H. ,NaHHBIE) W Oropolbl, KOTOpLie
3nbcb oTnMuanucek OTBH TArLIXD LBOPOBBL TakKb Xe, KaKb NOMBCTHHIA 3eMnu
OTBb 4epHuxb (Y. kH. 3eM. npuk. XI u XXXV): snanbnbusl uxb He Mornu
npoaaeaTh W 3aknaasiBaTh (ibid. ct. XXII); Ho ecnn Bmanbneuws 6min®b nepe-
BOAHMDB Ha HoBoe MBCTO MO pacnopsikeHilo mnpaBUTenbcTBa, TO €My [03BO-
nanock npopath NpexHid pBopb M AaHHoe MbcTo (ibid. XXVI). Bnaromaps
0co6eHHBIMD CBOMCTBaAMb TOPOACKHXB WMyulecTBb, 3anbcb ckopbe pocnu npasa
HacTHEIXD JIMUD Ha ,AaHHOe" MMylLecTBO. BaagbnbuUbl TaKWXb ABOPOBL Mnoa-
nexand, HapaBHb cb yepHuIMH, BCEMB TrOpPOACKMMB MOBHHHOCTAMBL K no-
TOMYy 3asBRAANM HHOrna, YTOo WMb ,ABOPOBHIA [aHHBIA MbCTa cTanu nyue
KkynneHuuxs* (ibid); a noTtomy nosBoasncs nepexont ILBOPOBL Raxe IO
KYNUHUMDB, MEXAY CNYMUNHMH MoAbMH OfHOro paspspa. CBepx®b TOro, AaH-
Hbleé RBOPH faBaeMH OLIMM HHOrOA W JIIOAAMDB HECNYXHNbIMDB, ANt KOTOPHXb
3TH MMywecTBa 6uNM yxe npeumeromb Bhuynaro BnanbHis (Ho He cobcTeeH-
HOCTH); Takie NnioiH caMu OBGCTpaWBanNWChb, a MOTOMY MHOTAA TONYyYanu Npaso
npoaaBaTh [BOPH MOCTOPOHHWMDB NuuaMb ¥ B3amMbHBb HXb nokynaTs rab
yronHo, ¢b ycnosieMb obpalueHis KynneHHaro fAsopa Bb RaHHui (ibid.
Ne XXXIII). Boobuwe me cb uyacTHOon Touku 3phHia nombcTHoe npaBo ecTe
TORBKO NpaBO NONb30BaHig.

Bospacmanie seunvixs npass auua Ha nomincnibA, T. €. NEPEXond
npaBa MonL30BaHig Bb NpaBo cO6CTBEHHOCTH, cocTasnsieTb Haubonbe HHTe-
pecHH Bonpoch noMicTHaro npasa,

a) lpexne Bcero pa3suBaeTCs 1 PAB0 HACA1008AHIA BB NOMBCTLAXD,
HMEHHO Bb OTHOWEHIM Kb CHIHOBLAMDB: OTEUb NPH XH3HH ,NPUNycKanb‘ Chi-
HOBeHl Kb y4acTilo Bb nonb3oBadin noMbcrbems. [lpn otcraekbt oTua H npH
ManonkTcTBh ChiHOBeN NOMBCTbA XOTA M OT6Mpanuch, HO CHaBanuch Ha 06-
POKB €My e N0 BO3pacTa ChHIHOBEH, a NOTOMb K Bb pas3faqyy 3THMD No-
cnbanMMb. TakuMb 06pa3oMb YKe CO BPeMEHb [ po3Haro YTBEPAWNCS MPHH-
LUHNB: OTLOBCKHXBL MOMBCTIA He OTHHMaTb y CHIHOBEH, €CNH OHU MPHTOAHH BB
cnyxby (A. A. B. 1, Ne 225), Havano nvacnbnoBania BB noMbcTbaxb yTBep-
XAEHO BB ocobeHHocTH Bb 1611 M 1618 romaxb (cM. BB YK. KH. rnom,
npuk. 1lI, 7—yk. 1618 r. asrycta 27, KOTOPHIMDB YTBEP¥AeHDb HaCNbACTBEH-
HUll nepexoab NOMBCTIE HE TONBKO Kb HHCXOLAWMWMB, HO 33 HenMbHieMb
HXb H Kb 60KOBHIMDB; cn. Tamb xe I, 9, 10 u mp.).

Bt oTHOWeHiW Kb AoYepsMb W KeHb NOROOGHHIA nepexoab o03HA4anb
TonbKo neHcio. CHayana 3To 6uino ABMOMD MHIOCTH HA KaXAbd pas3b; NOTOMB
npu uapb Muxaunt Oeonoposuyb yTBEpXOEHB MOCTOSHHuIA pPa3MBph NeHcin
(cM. Buiwe o npasbt Hacnia.), yTo o6paTHNOCE MOTOMB BB NpsAMOe MNpasBo Ha-
cnbaosania. [oyepn naBanoch BronoeuHy MeHbiue, 4bMb Bross. Bb ToM®
¥ mpyromb cnyuyak neHcis Bb XV B. paBanace RO BbiXO4a BB 3aMyMeCTBO M
(nouepsMb) no cosepiueHHonbTid; ¢b 1615 r.—auo cmepTu. OKOHYATENbHO Cb
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1611 r. yTBepauncs NpHHUHNB, YTO Y BROBBL M AbTed nombcTiii He o1HUMaTL.
HecmoTps Ha cxasaHHoe, 0 HacnbpopaHiH BB noMbcTbAxb BB 2noxy Ynoxe-
His (00 yKasa 1684 r.) MOXHO roOBOPUTbL NIUWL He Bb COGCTBEHHOMB 3HAYEHIH
cnosa: »eHa, ABTH U POACTBEHHHKH mnonyvyaloTb nocnk cMepTn nombunka we
NpaBo Ha ero HWMYyllecTBO, a NHlWb NpPaBO MOAYYHTh OTb rocyaapcrsa Haabnv
M3b €ro UMyulecTBa, coo6pa3HO CO CTENEHbLI CNYXOBI ChIHOBEH W NEHCIOHHBIMH
HNONSAIMM NUUB XXEHCKAro mona; €ciu, 3a YAOBReTBOpeHieMb Hxb Hanbnam,
elle OCTaHEeTCH KaKas-nubo 4acTb OTLOBCKAro noMbeTbs, TO 3aKOHB NpPEANH-
CbLIBAaeTL OTAaBaTh ee GOK08bIME podcmscHHurkams 6e3noMbCTHHMD WM Ma-
nonombCTHHM®D; ecnu Bb poab yMepuaro He okaxercsa 6Ge3noMbcTHBIXB M Ma-
nonoMbcTHEIMB, To BenbHO OTAaBaTL OCTaTOK® NOMBCTBR 85 uyXCie POJbt
(Ynox. XVI, 13). OuesugHo, noxstie o Hacabactesb ne npumbuuMO KB BocC-
npiatilo YyacT nombcTea nocnt ymepluaro, ecnu 6okoBue HacnbuyioTs BMbeTh
Cb HHUCXOARWMNMH, a cTopoHHie BMBCcTh cb poacteeHHukamu, [Mostomy Yno-
KeHie NpaBHNbLHO Ha3blBaeTb BcAKkoe nombeTbe, octasweecs nocnt ymepwaro,
sstMopounsims. Tonbko BB yx. 1684 rona sentHo nocnk cMepTH OTUOBDL
ocraBnath 3a AbTbMH BChb M3nuiuHia uyeTBepTH (cBepX® HMXb COOGCTBEHHHIXB
OKJIafloBb).

Mono6Hoe xe Hafo pasyMbTb U O JABILILAMCALHBING PACIOPAHCCHIAXS
nosmwcmbamy. Cb TakMMM aKTaMH He YAWBHTENbHO BCTPBTUTbCA Bb KoHUb
XVII B. (ects omuHb axTh 1697 r. Bb AKkT. Jluxauesa, nyx. Ne 29), xorsa no-
MECTbS OKOHYaTenbHO G/AH3MAKWCL Kb CAHMTIIO Cb BOT4HHAMH; HO ecTb TaKke
onHa gyxoeHaa 1610 r. (ibid. Ne 21), b koTOpoit 3aBblaTens 6narocnoenseTs
}eHy cBow u nbTen csouxb (,Bacunbs 3b 6paTben®) ,UAPCKUMB KaNoBaHbEMb
M cBoew Buicnyrow-—noMEcTeeM® M BOTHYHMHOWL“; NpH 3ToMb HacnbaojaTenb
pacnpeabnsiett uyactH nombcTba M BOTYUMHH Mexay xeHowo W abTeMu (,uer-
BepTbio Oenope, wenb Moedt, nombcTheMbd M BoTuMHOKL BnanbTH RO CMepPTH xo
CBOEA"); ecny }KeHa BLHIAETH 3aMyXb, TO €A 4acThb JOomkHa OuTb noaknena
MeWAY 3-MRf ChLHOBbSIMH MOPOBHY; ecliH Xe no cMepTH 3asbiiaTtens poauTcs
y Hero CuhHb, TO 4acTb, Ha3Ha4yéHHas WeHb, HAETD eMy; ecnHu noub, To 6paThba
065i3aHB! €e NMOHTh, KOPMHTL H 3aMyX'b BbIZaTh Cb NpUAaHbIMB. Takas (MHMMas)
cBo6oja pacnopsimeHisi CoBeplleHHO npoTHBOpEYMTL NoHATio o novbeTeh H
MOXeTb OblTb M3bSICHEHA He HHauye, Kakb MXenaHieMb oTua, 4To6bl WeHa H
abTH noabnunuce Takb-TO, Gyae rocygapb nowanyeTb MMb 3TO0 mnoMbeTbe.
Bnpouems, cnbayers uMBTs BB BHAy, YTO Bb CMyTHOE BpeMs, NPH CHNb-
HoMb Bo3abicTBiv [lonswn M JIuTee, MockoBcKie BOTYMHHHKH M MoMbLIHKH
CTPEMHIIUCb YTBEPAHTH MOMHYI0 HE3aBUCHMOCTb CBOMX'b BnaabHiM.

6) Mmwna nombcToaMKu ecTh npeBHbBillWee H3bL NpaBb pacnopskeHis, go-
3soneHHbixb noMbwmkams. o Ynoxenin goasonsnack tonbko MbHa nmombeThs
Ha noMbeTba (Y. kH. noM. npuk. 1V, 24 u 51), nocnb YnoxeHis—u Ha BOT-
YHHB; CBEPXb TOro, YJOMeHie CHANO W Apyris orpaHuyeHin MbHH, HO 3aTO
.03a6oTunock 06b ycTaHoBNeHid paBeHCTBa MbHAeMbixb npeaMeToBb (4TOOLI
HaceneHHoe noMbecTbe He 6bio NpOMBHEHO Ha NycTylo BOTYHHY). MbHa go-
3BoNeHa NHWL Cb Ccorjlacis npasuTenscTBa (NOMBCTbR ,POCMHCHBANKCL BB
noMbcTHOM® npukasb; Yn. XVI, 2—7),
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Bb wonut XVIl B. mMbBHa, npu orcyTcTBiM npaBa nposaBaTh M AapHThb
noMbcThd, cTana NpUKpLIBaTe cobolo u 3TH cabnku, BbL ocob6eHHOCTH papedie
(Bknaabl) BB nonb3ly MoHacThiped. CuMynauia 6. 4. BecbMa Mpo3payHas M
naxe rpy6as: Hanp.. Bb 1688 r. Mauyxosul npombuanu Yrnuukomy Bockpe-
CEHCKOMY MOHAcCTHp cBoé noMbcTbe BonTuHO Ha 4eTBepHKB NMAWIHH Bb MO-
HacTblipckoi nyctowd Bopb u Bb cBoedt MBHoBHON npubaBnaOTH: .HaMb... TOIO
HXb BbIMBHHCIO BOTYMHHOIO 3eMNeK YeTBEPUKOMDB He BnagbTb..., BnagbTh UMb
apXMMaHAPHTY 3b OpaThelo no npexHeMy 6ech noBopoTy* (Yrnuuk, AT,
Ne LXXVIl). Bp apyruxb cnyuasixb CTOPOHBl CTapaioTcs NPUKPHITH cabnky
n06aBoYHOK NNaToo, AKO 6hl nonyveHHowo npu MBHE, 32 4TS W ycTynawoTs Mo-
HacThplo BuiMbHEHHOI MMH 3eMnio obpaTHo BB BhuHoe Bnanbuie: Bb 1684 r.
Takb noctynun’s ['ytosckif, npombHast [loKPOBCKOMY MOHACTHPIO CBOIO MoO-
MBCTHYlo nycTows [laHMHO Ha MOHAcThIpCKy®o nycTows [lopoBb H npucoenu-
HHBB Bb N06aBOYHOMD akKTh, 4YTO OHB B3AND Yy MOHAcThps npubasxu 35 p.
¥ 3a Th neHru.., BnagbTb... UryMeHy... TOK MOEK BLIMAHHOK NSAThIO Y4eTBED-
TaMu nyctowd [oposb GesnosopoTHo no npexHeMmy“ (ibid. Ne LXXXVI).
3nbeb, BBposiTHO, ckpruTa npomaxa. Bb Rpyruxb cnydasxs noab MbBHOBHOIO 3a-
MUCbIO CTOWTBL AapCTBeHHas: Hanp., Bb 1683 r. HUsaHoscki# npom‘bi-lsmb Mo-
HacTulplo nonosdHy noMbcTHoi nycTowd YKaxuHa Ha MOHACTHIpCKYIO NYCTOWb
Cennule # 3aTBMB BB AONONMHMTENHEHOMB aKTh 3aaBUNB, 4TO BuIMbBHEHHOW
3eMnel OHBb MOCTYNHIACR ,Bb BOTYHHY® TOMY e MOHACTHPIO, Bb KavecTsh
Bknana. 3abchb ywe HBTH HHKakoM 3aMackupoBkH. PaBHBIMBL ob6pasomt cabnka
Ipyroro pona sicHo obHapyxHBaeTcs Bb MBHOBHOH 3anucu Torjga. Koraa Bhul-
mbHeHHas Ha noMmbcTbe 3eMns ycTynaeTcs onATL KOHTPAreHTY 3a RONMH, AKO Obl
cabnanHbie paHbue apyrow croporoto (ib. LXXXVII). Hakoweun, BB kouub
XVIl B. 3aknioyaeMsl OblnM NpsiMO dauHbi A (RapCTBEHHHS) Ha nombeThd BB
nonb3y MoHacteipedt (cM. ibid. XLVIII).

Kt nepexony MbHbI BB Opyris Bo3Me3aHuia cabnkd Morb mopaTk NMOBOADB
yka3b 1649 r. ilona S, paspbwuswiint MbHATECH noMBCTEAMM HA KOPMOBLIS
AEeHbTH, T. €. Ha )XanoBaHbe (3TOTH yKasb Ouinbt oTMbHeHB ®b 1679 r.).

8) Ciupasra, coaua, npodaxca. Xenunna, umbs npoxkutodHoe noMbcTse
¥ BHIXOAA 3aMyXb, MOrna CrnpaBUTb 3TO noMbCcTbe 3a KEHUXOMDb, KOTOPHIH
npegnonaraeTcsl TaKo#l e cnykuneii yenosbkd M uMbeTnb npaso Ha noMbeTbe
(Y. kn. nom. npux. lIl, 12). Ho He BcAikaf H3Db HKeHIIHHD BHIXOAHTD 3aMYMD
¥ He BCSIKas crocofHa ynpaBnaATbCA Cb 3EMnEl Cb Burogoo ana cebs; no-
3TOMy MHOTisS NpennoydTand nepenaTs MonbL3oBaHie NOMbLCTbAMY CTOPOHREMY
yenoBbky ¢b ThMB, 4TOOH 3TOTBH nocAbaHii comepxansd cmaTyuuy (YK. KH.
nom. np. 1V, 49; ¥Ynox, XVI, 12). K+ aroMy cpeactsy npubbranu u Mym4yuHbl—
npectapbnsie oTcTaBHue asopsHe. Ho Bbigaya cogepmadis HaTypolo Morna
cThcHUTE 06h CTOPOHH, a NMOTOMY Ka3anocb BO3MOXHBEIMBD M NYYWHMDb NONY-
4aTb OTBH MNpieMIllHKa JeHbTaMH; HHYTO He Mbluano nonyuuTb AeHbrH Bchb pa-
30MDb Brependb; Takb obpasyerca cmaya nombeTit 3a Odewszn, paBHALIAACA
nponaxb (HO cb npomaxeio He npaBa COOCTBEHHOCTH, a NpaBa NONb30BaHIA,
If. C. 3. Ne 633, ct. 28 u Ne 700, ct. 31). MNocTynarbcas noMbcThaMH 3a
IeHbTH Hauanu He TONbKO BAOBH, ABBUUBI W OTCTaBHBle, HO M CAYHCAl4le
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nsopsHe; Ho BB 1662 r, (cm. 1. C. 3. Ne 583) coctosncs ykasb, no KoTo-
poMy ycTynneHHoe noMbcTbe BO3BpallleHO Ha3alb, AEHLTH B3LICKaHH Cb MNO-
Kyniuuka;, 3ToTh nocnkbaHifi, ceepxb Toro, HakalzaHb GaToramu.

r) Xors ciaya 3a NeHbrd GaKTHUYECKH YXKe PaBHANACL 1POOANHCIs, HO
3aKOHOAATENLCTBO AONTO KONebanoch — AONYCTHTH, HAH HBTH OTKPLITO Npoaxy
noMberit. MMeHHO oOTHOCHMTENBHO nUUb, COCTOALIMXD Ha AbAcTBHTENbHOM
cnyx6b, 3aKkoHb 1685 r. paspbwnnb Ge3NEHEKHOE OMUYHCOEHIC 110408UMbL
nombcTeA, HO Npomaxy BocnpeTuns. OnHako, npopawa nombeTba 3a doaeu
npu HecocmoamcavHocy, ponyweHHas ykasamd 1673 n 1678 r., cosep-
weHHO napannavpoBana abkcteie 2akona 1685 r. (BnpoyeMb 32 AOATH Npo-
naoTca nombcTes He cb NybnuyHaro TOETY, a TONBLKO MK HCTUAM®B, MNH pol-
CT3eHHHWKaMb NOMKHHUKaA ?).

XoTa Bch ynomsiHyThis cabnku Mornu OWTb coBepllaeMbl He HHaue,
KaKb Cb QNO3BOJSIEHIA NpaBHTENbLCTBA, 4pe3b NoMbCTHHIA NpHkasb, HO W nepe-
XO0b BOTYHHB TaKwe YTBEPXAaNcsa Bb TOMb Xe nNpukash; nowartie ,mosBone-
HiS* cnuBaeTcs Cb NOHATIEMB ,yTBEPXAeHiA* (Bb cnba. nepionb craphis GopMbl
noMmbcTHaro npasa n nepewsnd Bb obuwis dopMul ykpbnnedis cabnoks o He-
ABHXUMbIXD MMyllecTBaxb). Bo BcsakoMb cnyyat axkTHBHOH CTOpOHOIO npH
Bchxb ynomsHyTeixt cabnkaxb yme siBAseTca yacTHoe NMLO (Monb3oBaTens),
a He rocynapctso (COGCTBEHHHK®).

Takb 6biTOBLIMBL 06pa30MB Passutic MeHCOY HOMIBCIHBAMIU 16 80MYIL-
HaAMU Hcte3aa0 caMmo cobolo; 3akoHonaTenbhoe CBHABTENLCTBO O cpaBHeHiM
noMbeTift ¢b BOTYMHAMM AaeTh YKa3b O eauHoHacnkbaiv 1714 r.

NlpeBHe-pycCKOoe NpaBO 3aJIOra.

H3b pasnauuHbixb GOpMB CoyeTaHis OCHOBHHXD 3JIEMEHTOBL NpaBa Co6-
<TBEHHOCTH (pacnopsikeHin, snanbHia U nonb3oBaHiA) HanGonbe BaXHLIA BHAD
npeactasnseTb NpaBo 3anora.

Dopuvt 3a.a02a; 320026 Hedsuxcumocmu. Tlo MubHib, ycTaHOBIIEHHOMY
A. Y. Meiitepoms, apeBHe-pycckoe npaBo 3anora WMbeTb Takoe e 3Hauelie,
KaKb ApeBHe-puMckoe pactum fiduciae, a uMeHHO: 3anoronpuHuMaTens nony-
4YaeTh Bellb HE TONbLKO Bb cBoe BnadbHie W nonb3oBaHie, HO U Cb NpaBaMH
pacrnopsxeHis. 3anoronaTtenb CoOXpaHAeTb fHWWb HaleKAy, 4TO eMy 6yneTb Boa-
BpallleHa Bellb, €CIH OHDb KOraa-nubo YAOBNETBOPUTH 3aNOrONpPHHUMATENS,
3ANNaTHTBL eMy. Takb Kakb ¥ Kynns-npofama CoBepilianack Bb ApeBHee BpeMs

1) Mpod. Ceprbesuun rosoputs: ,Chadeio b XVII . cranu nonvaosatecs ans Toro,
4TO6H NOAL BUAOML CRAuM NpoRasaTh nomberbe. [MPaBHUTENLCTBO BOCNPOTHBHAOCL 3TOMY; BB
1685 r. nocnbnosano sanpelueHie cnaBaTh NOMECTLA 3a NeHLrH... Y7oXeHie RO3BONMNO, Ha-
KOHeus, nponasath nombeTba® (cTp. 417), Ho Vnox. usnano Bb 1649 r., u ecnu 6ul yxe
OHO 10380AKNO TNPOAaBATHL NOMBCTLA, TO He MOr/lo O6uITb yKasa 1685 r. YnoxeHie He n03po-
anno npopaxkn nombCTiA: OMO Dasy ynomunaeTb o nponawb nomberea (XVI, 45), ev npyrow
pa3b o 3axknanb (69), n o6a pasa, kakb 0 nbaHinxb yroiosHo-HaKasyeMsixb, Kakb 3n0ynor-
pebnenie, nponaxa noMbecTif (Hanp., NpoAaa MyMEMDB IKEHHMHBIXD NpUAAHBIXDL NOMBCTIA,
€M, yK. 1679, iona 19) necoMHBHHO NpaKTHKOBanach,

bub6nnoreka "PyHusepc"



592

O6LIKHOBEHHO Cb NMpaBoMb o6paTHAro BuiKyna, To Meway cabnkamu kynnu-
npojaxu u 3anora rbTb cywecrsenHaro pasnudis. TakoW B3rAsA®L Ha fpesHe-
pycckoe npaBO 3anora OMMpaeTcA Ha AKTH 3aKNagHuiXxb CALNOKB, COXpaHWB-
wiecs no Hawero speMeHH (cM. Hanp. Ak, IOp. Ne 241, 422, 106 wu apyr.).
a paBH. o6p. Ha HbKOTOpHSA y3akoHeHiss MockoBCKaro rocyaapcTsa M Ha M-
Boe OObiYHOE NMpaBO CPelH PYCCKUXb KpecTbaHb. HecoMHbHHO, yTO nogobHasa
tdopma 3anora cyluectBoBana M CyUlecTByeTH, HO a) Bb Heid He cnbayeTs
ycMaTpMBaThb TaKuXb NpEyBENUUYEHHH XL MNpaBb 3ajoronpuHuMatens; 6) BB
ApeBHe-pycckoMb npabb cyulecTBoBanM PAROMB Cb HElo Apyria dopMul 3anora,
HanoMMHAIOUliA HE TONIbKO PHMCKOe pignus, HO npubauxawoliacs Kb HulHbw-
He# ¢opub 3anorosaro nmpasa. YTo kacaeTcs Ro fepsBaro, TO 3anoronpHHUMa-
TenL nony4aeTb npaBa BnagbHifs ¥ NOMbL30BaHisA, HO HE MONyYaeTb NpaBb Cob-
CTBEHHOCTH Ha Bellb; 3anorb BCerAa OTAHYANCA OTB Kynnu-npomawu, ubo no
ofuKHoBeHHOA (opMb. akTOBL 3aknanHas kabana W Kynsasi rpaMoTa NpoTHBO-
nonaralTcs OfHa APYroi: ,a He OYAyTH AEHrdH Ha CPOKb (MUILeTCs Bb Ka-
KIOOH 3aKnapHoh) W cA kabana—M Kynyas rpamoTa®, T. e. npaBa COGCTB2H-
HOCTH ANS KpeauTopa BO3HWUKAOTB HE Cb MOMEHTa Hayana o06A3aTenbcTBa, a
CO BpPEMEHH ero HEeUCNONHEHiIA—MNpPOCPOYKH; TONMBLKO TOrAa 3akKnafHas npe.pa-
IWaeTcs Bb KYmyylo, a NMpaBo 3aiora— Bb npaso cobcTBeHHocTH, [ante, npaso
N0Nb30BaKis 3aforonpHHUMaTeNsl MCTEKaeTb HE H3b 3aJ0roBHXb OTHOLIEHIH,
a u3b ycsoBifi o pocth, 4To nmpsAMo BhpamaeTcs Bb 3aKNagHbHXb H Bb y3a-
KOHeHiH 1558 r., no koTtopomy u. loaHHb IV npepocTaBun® AONKHHKIMD pas-
CPOUKY nnaTexed Mo 3aknAafHuIMBb Ha S nbTh cb ThMb. 4TOOH Kpeantops
»,TOE BOTYMHY 3a pocT®b naxanu* (Yk. kH. Bba. kasu. ct. 1X). [IpaBna, ToTb
Xe 3aKoHOoNaTenb TOrAa e 3anpeTHnb B3MMaHie pocTa MPH YCTAHOBNEHHOW
UMD Bceobulei pascpoyxt nnatexen (cM. ibid. ct. VII); Ho aTo yHuuTOMeHie
pocTa npsiMo OTHECEHO MMB Kb 00fi3aTeNibCTBaM’b NHYHLIMB W He pacnpocTpa-
HEHO Ha 3aiMbl, ofeaneveHHble 3anoroMb, MoXHO cornacuTbCcs Oaxe, YTO Bhi-
paxeHie ,3a pocTb maxaTH* o6paTunock Bb popmyny, e umbouyo 6yxsans-
Haro 3HaueHifs, NogobHO TOMYy, Kakb BB CNYKUALXb kKabanaxb go XVIIB. no-
CTOSHHO (no apxauyecko#t ¢opmynd) nucanock: ,3a PoCTb HAMH CNYXHTH MO
BCA AHH", HecMOTps Ha To, 4To ywe CynebHuks loanna IV npsmo Bocnpe-
THAB CNYXHTL 33 pocThb (¢T. 82); noab ator ycrapbswen d¢opmoit pasymb-
nock, YTO NIOAH MPOCTO MOCTYMNAThb Bb NOMHUIHEHHYIO kabany; ObITb MOXETDH
Bb koHub XVI B. To we o3Ha4waeTb M BuiwenpuseleHHas GopMa 3aKNALHLIXS.
Ho nns mctopuyeckaro uayyeHia 3akoHa Bb BbiCWeH CTENeHW BaXHO, YTO
HCPBOHANAABLHO NPABO MONL3OBaHIA HAa 3a/IOMEHHYI0 Bl BO3HUKNO W3b
ycnosii o pocth (MHaye He oTKyAa 6bino sBuTbCA M camod dopmynb), a
cTano 6uiTe Bb NEpPBOHAYANLHOMB W ApeBHBiiWeEMD NOHATIMH 3anora Bb 3TO
npaBo HE BKOYANOCh NPaBO MOMbL30BaHIA.

PanoMb ¢b ykasauHoit ¢GopMOM 3anora CylecTBOBana co BPEMEHB f0-
BONBbHO PaHHHXb Apyras, NpH KOTOPOH 3aN0KEHHOE UMYLIECTBO He NePeXoAHTb
HH Bb nonb3osaHie, HH Bo BnagbHie kpemuTopa; nocnbgHiét nonyyaeTs nMiUb
BD CBOM DYKH AKMbe HA 3O UMYUCmB0 B ThMB NHWaeTb co6CTBEHHHKA
BO3MOXHOCTH OTYYXAaTb Beillb WNW 3anokutb ee apyromy ([Ick. Cyan. I'pam.
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cT. 29 1 104). Takaa dopma 3anora, HecoMHbHHO, cyuwecTBoBana Bo [lckosk,
rak npucyTcTBie es MOXeTh ObiTb M3BbSCHEHO OCOGEHHOCTAMH Toprosaro 6hiTa
3TOro ropofa; HO M Bb APYrMXb YacTsAXb [OCYAapcTBa CYLUIECTBOBAaHi€ €Sl He-
cOMHBHHO OTKpHIBAETCA M3B TaKHXb aKTOBBb, Bb KOTOPHIXb 3aNorofaTenb M-
weTh: A0 CPOKYy Tolo 3eMnew BnaabTH MHB 3aumuinKy. A He MOCTaBMIO 3aUM-
IMKD HA CPOKDL feHerb, U nocak cpoky Toio 3emne# BnaabTe no cen 3aknan-
Hoil eMy ctapocTh* (kpemuTopy; akTb 1671 r.; cM. Pyck. Hcr. Bubn., 1. XII,
cn. AKTH, OTH. Ro lopuaud. 6mTa X). [lanbe, Bb HBKOTOPEIX® 3aKnafHBXB
onpeabnaeTca, 4YTO KPeAWTOPDL MONy4YaeTh MNpaBo MnaxaTb 3a POCThH 3EMIO
TONbKO Bb ciy4abh MPOCPOYKH; OYEBHAHO, A0 TOrO0 BPEMEHH Belllb OCTAeTCH BO
pnanbHin ¥ nonb3oBaHin momkHuKa (AKk. opua, Ne 244). 3akonv Hsana IV
1558 r. o BpemeHHon (Ha 5 nbTb) pascpoukbt ynnaThl Nonroeb, obesneyeH-
HbiXb 3aKNafHLIMH, Cb yAEpHaHieMD 3aNoXKEHHOH BOTYMHH Bb PYKaxb AOMXK-
H{Ka, XOTA eCTh BpEMeHHasl M HCKMo4YuTenbHass Mbpa, HO ykasmBaoluas Ha
TO, YTO BB CO3HAHIM NIOAEH TOro BpeMeHH BO3MOXHO 6bi0 NpeacTaBieHie o
3anorosoMb npapk Ge3v nepepayu Bnanbxis, [lonaraeMb Takwe, 4TO nMpucyT-
creie nono6HoM ¢opMbl 3anoroearo npaBa OTKPHIBAETCS H H3Bb TaKMXb aKTOB®,
Bb KOTOPHXTh NONKHHKD YKa3blBaeTh KPEAUTOPY Ha CBOE HMYLLECTBO, KaKb Ha
HopyKYy BB CBOEMb RONrb: Hanp., ,a 3anoXunM ecMs Bb ¢l Kabany BB Thxb
DeHraxb... ABOpb CBoM. A Bb cepebpb ecMa M Bb pocTh—cCb ABOPOMB OOMHD
4yenosbKb: KOH Hach 3aWMIIMKOBb Bb NUUbXb, Ha TOMb [AEHTH M POCTDH He
passuiuvBas (Ax. [Opum. Ne 243, I); unu ,a BB cepebpb ecms W BB pocTy
noanucand nopykow arops csou* (ibid. 11). Meiepb yTBep)O2eTh, 4YTO BB
nofobHuixb cAknKaxb BOBCE He YCTaHOBASETCH 3anora, a NHlWb YKa3uBaeTcs
KPEeAMTOPY, 4TO Y LHO/MKHHUKOBDL €CTb HWMYLIECTBO, €CTb Cb Yero B3BICKATh; HO
Bb TakKOMb cnydat [OMKHWKD He cneuianusvposand 6ul WMywecTsa, oTeb-
Halpilaro no o6s3aTensCTBYy (HE TOBOPHUADL Obl, YTO MMEHHO 3TO, a He BCSKOE
ero uMyiwecTBo oTRbuaeTs no o6asartenscTBy). HaumeHoBadie 3anomeHnHOM
BellH ,NOPYKOIO* COBEPUWEHHO SCHO YKa3hiBaeéThb Ha 3aNOroBO€ COCTOsHiE es.

3aKAa0% OBUNCUMBIXG Beltiell OKOHYATENLHO YTBEPWAaeTh Hach Bb
MHCIH O BO3MOXHOCTH TaKOH 3anoroBod CcAbNKW, MpH KOTOpoM npaBa cob-
CTBEHHOCTH He NpHHAaANexaTb 3anoronpuHHMaTenio; U6o, HecMoTpst Ha 6olb-
Wy pa3HULY 3aKnaja M 3anora Bb ApeBHe-pycckoMdb npabb, obuias cyuiHocTb
VHCTHTYTa OCTaeTCs TOIO Xe. 3anoxeHHas AsWHMas Belub (KaKb W Bcerna)
NEepPexXoiHTh Bb PYKH KpPEAUTOPa; HO KDEAWTOPD He nony4yaeTwb fpaea pacrno-
pAMeHiA elo: 3anoronpuHUMaTens npu Bblkynkb 006A3aHb BO3BpPaTHTL Belllb
TaKow e, Kakb NONYy4YuADb; 3aKNaAb pascMaTpHUBaeTCs BB 3aKoHb Ha oauHa-
KOBLIX> OCHOBaHifiXb, KaKb W MOKaaxa; NpieMIlMKbL ocBoboxnaeTcsi oThb o6s-
3aHHOCTH BO3BPaTHTh Belllb TONbLKO TOTAd, KOrAa Bellb yKpaleHa UK norubna
€CTeCTBeHHHIMb MYTeMBb (HaNp., MUBOTHOE YMEpno) Cb YMEHblUIEHHBIMB BO3HA-
rpaxaediemb 3anoroaatenio ([lck. cynw. rpam. cr. 107; ¥Ynox. u. A. M. X,
194 u 197).

Saxkaads anunsit (3akynHuyectso), MMbBwin Gonbuwoe npuMbHeHie BB
anoxy Pyc. llpaBan, npexpauiedb 3akoHoMB U. loaHHa IV; cyliectseHHoe 3Ha-
YeHie ero cocTosino Bb TOMD, YTO KPeAMTOPBL NOnyyanb, Takb CKasaTb, Npasa
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pnagbHia ¥ Nonb30BaHisA, HO HHKAKUXB MpaBb pacnopsXeHis Ha AHYHOCTL
NOMXHUKA.

[Tpexpamienic 3a.4020851X8 0MHOMEHTTT HACTYNAETD WNM NPH HCMONHe-
HiM 06s3aTeNnbCTBA (YTO TEXHHHECKH HA3WBANOCh ,BbIKYNBY) HMAH NpH Heco-
CTOATENLHOCTH RoNmXHHKa. Bb nocnkaneM® cnyvyab 3anoxeHHas HenBuxHMmas
Belllb Nepexozuna Bb COOCTBEHHOCTb 3anoronpHHUMaTens, HO He €0 ipso, a
ype3db 3anucb Bb NoMbcTHOMB npukasb, BBOABL M oTKa3b. [eumuMan e,
no yk. loanna IV, coxpanenHoMy TaTuuwesbiMb, noanexana ny6nuyHOR npo-
naxbh npu cnba. ycnopiaxb! 3anoronpHHuMmaTtens He uMbeTds npasa, nNpH Ha
CTynneHiu Cpoka, MpoAaTh HAH cOHTb APYrHMB CNOCOGOMDB 3aNOKEHHYK €My
Belib, 6e3b yBLAOMNEHIS NOMKHHUKA; OHB NONMKEHD MNOCNaTh Kb MnocnbaHeMmy
MyXei ABYXH HNW Tpexb, M3pbllias, 4To, ecniH TOTH HE 3anNaTHTDH Lonra Bb
TeueHie HeaknM WAM 1BYyXb, TO OHB NPONACTH ero 3aknaab. Ecnu ato He npu-
BeAeTH Kb ynnath, TO 3anoronpuHMMaTenb LOMNKEHD OTHECTL 3aNOMEHHYIO
pellib Kb cTapocTh W ubnoBanbHUKaMBL M NpogaTh 3aknalb NPH MHOTHXDB NIO-
nsxb (cb nybnuuHaro TOpry), no cnpaseanuBon ubHb; H3B BHPYYEHHOH CYyMMH
KPEAHTOP® MONYYaeTh CYMMY [ONra W fpOUEHTOBB; OCTATOKDb €5 BO3BpallaeTcs
sanoropatenio. Ecnu xe BbpyuyeHHOR CYMMbl OTbH NPOAAXKH HEJOCTATOYHO ANS
NIOKPHLITIA HONTa Cb NPOUEHTAaMH, TO OCTAOWAACA 4acTb AOJira B3LICKHBAETCH
cb momwuuka (Yk. wH. Bba. kasn. cr. VI, npum. 51). [lonaraiots '), uto
9TOTH yKa3b €CTh HE YTO HHOE, KaKb MHTEpIONsAuis, 3aHMCTBOBaHHas (OT4Ya-
cTH 6yKBanbHO) M3® 3Knoru (rn. 2, Tut. 10, wau no xopmuen 3au. 11, rn. 1)
W He NpHHaAnexallas 3aKoHoAaTeno; NOKa3biBaeTCsl 3TO THMb, YTO O3HAYEH-
Hast npubaska coobLiaeTcs TONbKO BB oAHOMB cnuckd TaTuuesa, nanbte THMb,
4yTo 3Ta Mbpa He Morna 6m HcuesHyTb OGescnbaHo (Bb Yn. u. A. M. o Hef
nbTb ynomuHaHis), HakoHeub, ThMBb, uTo Boobiwe HembpostHa Bb XVI B, Ta-
Kasl HOpMa, GO KOTOPOM pycCKOoe npaBo He Aouuio W Bb AbicTByloweMb cBonb
3akoHoBb. Ha 3To 3ambTuMb: 3auMCTBOBaHie 3aKOHOBD H3b BH3AHTIHCKHXDB
HCTOYHHKOBD ANA APEBHATO pyccKaro npaBa ecTb siBNeHie HecoMHbHuHoe (npu-
MbpoMb caykuTb ¥Yn, u. A. M.); vbte nostoMy ocHoBaHiit npeanonaraTe Bb
KaxaoMb cnydyak uHTepnonsauiio yacTHbixb nuub. [1paBRa, WHOrpa Takia 3anM-
CTBOBaHia AbBNanucbL M YacTHHIMM NHULAMH (AbSIKAMH BB NPHUKA3axb), KaKOBHI,
Hanp., cTaTbd H3b JIKTOB. CTaTyTa, NPUNHCAHHLIS Kb YKa3HHMDB KHHraMb
(cM. naweit Xpuctom, Buin. Il npubaenenis kb ycT. kH. Pas6. Ilpux.; sch
npunucaHHbiAg 30bch cTaTbM BOWNM NOTOMB Bb Ynox. u. A. M.): aTo—obuie-
u3pbcTHOE sBNEHie cTapHHHaro nmnpasa, T. €. cy6CcHAiapHOe Nonb3oBaHie 4y-
WHMM 3aKOHaMH, NpPH YeMb NYTeMb MOCTOSAHHAro npuMEHeHis yYyKOi 3aKOHDB
ofpauiaeTcs, HaKOHeWb, Bb 3aKOHHYI0 HopMy. Bnpouemb, KopMuas He 6sina
4YyXKHUMD 3aKOHOMDB [ns ZApeBHeilt Poccin; Ha Hee Mornu ¥ 6e3b TOro CChi-
NaTbhCA, KaKb Ha CBOH 3akoHb. Bunucka oTabnbHbixt MBCTh H3B KOpMuen
IbSIKaMKW YKa3LBaeTh TONBKO, KaKifl HODMH OHH, CYAbHW-NPAKTUKH, CUYHTANH
npumMbHsaeMuiMu. Bb panHoMb cnyyabh HBTH npH3HakoBb YacTHoM paboTh Absika,
HAY MepenucyuKa, Takb KaKb CTaTbs 3KMNOIH He nepeBefeHa TOJIbKO, HO H

1) Kacco: ,[Monstie o sanord®. 1Opbess 1898 r,
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nepepaboTaHa Y BhipaxxeHa [MpPaBHAbHHIMD 3aKOHONATEIIbHHMDB A3HKOMDB TOrO
spemenu, [Monoxenie 3Toil cTarbM BBL obulemMb coctabh ykasa 1557 r. snonub
HOPMalbHO: 3aKOHBb roBOpUTH 3Abch, Bo-neps., 0 Jonraxb kabanbHLX®, BO-BTOP.,
o nonraxb, obeaneyeHHLXb 3aKN3aAOMb, M, Bb-TPET., O Nonraxb 6e3kabanbHHXDB
(v pasymbercn 6esb saknama). Bv Ynox. u. A. M. MoxHO HainTH cnbab aHa-
NM3npyeMaro nocTaHoBneHiA Bb cT. 196, ra. X, koTopass H3nomxeHa TakKb:
»A 6yneTb KTO KOMY Bb HOATY Bb REHTaXb, HAM Bb HHOMD Bb 4YeMDb HUOYAb,
3aN0MHUTB UYTO AO CPOKYy M Kabany 3aknagHylo Ha TOTH CBOM 3aknaab AacTsb,
a 85 Kabaars Hanuwems: 0y0e OHB M020 C80€20 3AKAADY MA CPOKSE HE 8bi-
KyNUMB, U HA NOMB €20 34KAA0 MaA 3AKAAOHAR  KaAOAIA—U KVIAA,;
H LaBb OHDB MAKYVI0 KA0A.1y, TOTO CBOETO 3aK/afy Ha CPOKD HE BHIKYMUTH: U eMy
BApeAb 1o Toro csoero 3aknaay abna vbTb, 2 BnanbTw ThEM® ero saknamoms
TOMY, KOMY OHB 3allOXHTDB, M BOMNbHO TOMY TaKOW 3aKflalb npogaTH, W 3aso-
®UTL M Bb npumaHsle gaTh*. TakuMb 06pasoMb NpaBo COBCTBEHHOCTH Kpeau-
TOpa Ha 3aNlOXEHHYIO Bellb BO3HHKAeTDH NpH npocpoukbt Toraa, korpa AONxk-
HHKD BbIPa3UTBh 3TO Bb CBOEMb o6sf3aTenscTBb., A ecny¥ OHB HE HanUuweTb
Takoro ycnosia? Torma urto? KoxeyHo, cnbayerdb B3nckaHie, ofpalueHHoe Ha
3anoxeHHylo sewb (6HTe MOXeT®h, He coscbMb BB popmb ykasa 1557 r.).
Yro KacaeTca jgo nanbHbiitwed HcTOpin 3anorosaro mnpasa, TO BO3MOMHOCTDL
konebaHii Bb 3TOMD OTHOLUEHIW M BO3BpallleHiss BCNATb HArAsARHO 3acBHAh-
TenbcTBOBaHAa CyAb600 ykasa 1737 r., KOTOPHH YCTaHOBHADL 06R3aTeNbLHYIO
Npoja}xy HEeABMXHMOCTH M OBHXKHMOCTH MO npocpoukd M ocTaBneHie Bewd 3a
KPeaUTOpPOM®B JIHWL Bb TOMBb cnyyab, ecnu Ha Topraxb NpemnoxeHHas cymMMa
6yneTb HUME RONTrOBOH; TAaKOe Y3aKOHEHie, COBEPLIEHHO PaBHAIOUIEECH 32KOHY
1557 roma, onHako otMbHeHo Bckopb—BB 1744 roay, korma Ownio npepnu-
CcaHO ONsiTb BO3BPATHUTBCA Kb MPpaBHNaMb Y/OXEeHis, HO NHWDb OTHOCHTENBLHO
HenBHXHUMOcTel. Bonpoch O ABHXKHUMOCTAXD OCTAETCH OTKPHITHIMB W TOrAa, HO
ankch oueHb BaxHO (xakb ¥ 3ambTunb r. Kacco), 4to u mo yx. 1737 r. BB
onepauifxb MOHETHOH KOHTOPH, NO HYacTHEIMB foAraMb €A noab obeaneueHie
aparoubHHEIMH MeTasIH4eCKUMU BellaMi, 6billa NpHHATA cHcTeMa oubHkM Ta-
KHMXb Belllefi No npocpoukh cb Bulgauen nanuika wbHy JomKHHUKaMB (yKk. 1733
M. C. 3. Ne 6300). Boobile 0 B3HCKaHifXb MO 3aKknamy ABHKHMOCTEH Mbl He
umbeMb yaaxoHewiit (kpoMb yk. 1737 r.) mo ycraea 'ocynap. 3aeMHaro 6aska
1754 r., xoTopbiMb BBeleHa obs3aTenbHas npoAaxa 3ajoMEHHOM BElH; ecnd
yctaBoMb 0 6aHkpoTaxb 1800 r. nponaxa npenoctaBneHa Bonb ROMKHHKA Cb
PHCKOMB QNS HEro AONNaTHTb CYyMMy Ionra, ecnu ubHa 3anoxeHHo Belww He
NOKPOETH €€ BCIo, TO H3B 3TOro (N0 COO6paKeHilo Cb NPUBEAEHHBIMH MPEXHUMH
NOCTaHOBMNEHIAMU) OTHIONL He CbAyeTH, YTO HOPMaNbHLIMDB TPAAKUICHHEIMB CrO-
coboMb 6bino obpalleHie Bewld Bb COGCTBEHHOCTb KpeauTopa no npocpoukt,

Zlpveie audse npass ma uvaia seugu (cepsuniymst), 0603HaueHHE B
Ynowenin u. A. M.: npaso 3anpyab Ha pbraxe (Yn. X, 238), npaso yroaii
Ha yywon BoTunHb (ibid. 239-—243), cepsuTyTu roponckie (ibid. 277—279),
6. 4. 3aMMCTBOBAaHH BB YNOXeHie upeab JUTOBCKIA CTaTyTh M3Bb PHMCKaro
npasa, a NOTOMy H He 3aK/io4aioTb Bb ce6b HHUero xapakrepHaro gns apesHe-
pycckaro npasa,
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H3b npenwectsyomaro nanoxeHia UCcTopin npaBa co6CTBEHHOCTH Bb nep-
BoMb nepiogh ¥ BB MockoBckoMb rocynapctBb BHAHMDB, YTO JIKUO XOTH W
MelANeHHO, HO HEYKJIOHHO WAeTH N0 MyTH 3aBoeBaHif ce6h caMocTOATENBHOCTH
Bb cheph BewHuxb npasb. Bbrosas paboTa nouTH yme 3aBepwiunach miop-
Hcecmaoms npass auna QUINYECKAro: OHO MONYYHNO BO3MOMHOCTb pacnopsi-
XaTbCH POAOBHIMH MMYLUECTBAMH, OHO MOPa3Wno npaBa O6UIMHBL BBL FOpPoOAaxb
W, HaKoHeub, Npiobpbno cyuecTBeHHYS BellHbIS NpaBa NO OTHOWEHI Kb MO-
MbcThamMb, oTThcHHBBL npasa rocypapctBa. Ho kaxpoe nepexuToe cocTosiHie
npaBa ocTaBifieTs, Mo ce6b (Hopasi, KoTOpHA GHBATL YCIMOUMUBILE CAMO20
codepxucanin npasa u cnocobHsl xuTb nonbe 3sToro nocnbausro. 3akoHosa-
TeNbCTBY MPEACTORNO CHATbL Cb HOBLIXDL SIBNEHIW nNpaBa TpaauuUioHHYK 060-
noyky, 3adepxHBaBlWyld Mxb AanbHbiwee passurie, uvero He phwanoch eiye
cobnats MoCKOBCKOE 3aKOHORATENLCTBO; HO 3TO COBEPWEHO 3aKOHOAATENLCT-
BOMDB MMNEpiH, He OTNMYABIUMMCA YBaXeHieMb Kb HCTOPHYECKHMD TPaAULiaMb.

Libnuit nepions uMmnepin MomeTb OHTL pa3sbneHb Bbh 3TOMDb OTHOLLEHIH
na 081s noaosunsl: oTb [erpa no Exkatepusn Il v ot ExaTepuHn no cospe-
MEHHAro COCTOSHiA 3aKOHOAAaTenbCTBa; Bb l-10 3M0Xy 3aKOHB OTBeprb 60nb-
IyI0 4YacTb OrpaHH4eHil npaBa COOCTBEHHOCTH, YHacnbAOBaHHLIXB OTD HIpEB-
HHXD BPEMEHB; HO 3aTO rOCYNapCTBO BBENO MAacCy HOBbXE O02panienil,
MCTEKAIOWMHXD YXHE HE M3b BOTYMHHLXDL NPasb rocyaapcTea, a M3b (HUCKAAb-
HUXD U HOAUMcHcKuXs Lbnei. Bo BTopyl 3noxy YHHUUYTOMEHH No4TH Bch
orpaHHueHia nocnbauaro poma, a rnaBHoe, nNpaso COGCTBEHHOCTH YACTHHIXL
NHUB yTBEPKAEHO NPHHUHMIANLHO.

1 BpeMa ots [lerpa I-ro no Exatepuusi [l

Bnarosapsi Bo3pacTaHil0 NpaBb YAaCTHHXB NHUB H YSCHEHI0 YacTHHIXD
npaeb CaMOro rocyAapcTBa, MpexHie c¢nocobs npiobpiwmenin npass coé-
CIIBEHHOCHIY, & UMEHHO MOXaNoBaHie, BHXOAATH U3 Pa3psifa rnaBHbIXDb, YCTY-
nass MbCTO 002080pAMB MEHCOY HACHHBIMU AUUAMYU W ITHXD NOCITBAHHXD
Cb Ka3nox (HO HOTOBOPH, MO CBOEMY CYILECTBY, HE OTHOCATCS Kb BEIUHOMY
npaBy). M3s Bnagbnbyeckuxs cnocoboss yaepxuBaeTcs U Tounbe onpenbnsercs
(npu Exatepunt 1) aasHocTs.

O6pawasch Kb OdAbHILIIHEMY YHIBCPHCOENIIO 1PA8H AUUA HQ BEN
Bb PasnMuYHbLIXB PaspA0axs uMyusecns Bb YyKasanHylo anoxy, cnbayers
rnasHeiMb ofpa3oMbt HMMbTL BB BHAY 3T0 sBReHie Bb chephb npasbp Ha He-
OBHXHMHS Bewu. Tonbxko Teneps Bchk Bewn 3Toro paspsga ob6obwanTca 8L
ONHY KaTeropiio W Nomy4YaloTb Bb 3aKoHb HaHMEHOBaHiE HCJBUNCUMBLYG Be-
wed, uMeHHo BB ykash [letpa | o emunonacnbain (1714 r. mapra 23): ,Bchx®
HEABMKHMBIXD Belleil, T. €. POAOBHXb, BbLICIYHEHHLIXD W KYMNEHHWXDb BOT-
uuHb U nombCTii, TakKe H NBOPOBB, NAaBOKL He NpolNaBaTb W HE 3aKnaasi-
BaTb, HO o6pallaTbCs OHBIMBL Bb poAb". DTUMDB, BO-NEPBLIXL, NOMIGCIHbA
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CPABHEHBL €B BOMMUHAMU, W XOTS Ansi o6OHXB BHUAOBDL MMYLIECTBA MOCTAHO-
BNEHo HOBoe obilee orpaHH4eHie, HO TaKOe, Kakoe MOryio 6bTb MOCTaHOBJEHO
TONbKO OTHOCHUTENBLHO BOTYMHDB, HO He NoMbBCTiA (B WX NpexHeMDb 3HaueHiu),
T. e. noMbcTbA NpU3HaHB OKOHYATENbHO POLNOBOK CoBCTBEHHOCTID. OrpaHuye-
Hie, nocTaHosneHxoe [leTpoMb, He yaepwancch: uMnep. AHHa, oTMbBHMBD 3a-
KOHBb O efuWHoHacnbaiv, ocraBuna Bb cunb ypasHenie nomberit cb BOTUM-
Hamu: ,noeentBaeMt Bnpefs Cb Cero Haulero ykasa Kakb nombeTbda, Takb U
BOTYWHbLI MMEHOBAaTb PaBHO ORHO —HEABHMXHMOE HMYILLECTBO—BOTHYHHA“; TAKHMD
06pa3aoMb 3aKOHB ACHO WCTONIKOBaNb, YTO HOBOE [OHATIE ,HEABHXHMOE HMY-
IecTBO" paBHSIETCA MNpewHeMy MNOoHATio—,BoTyuHa“. Ho u 3T0 nocnbanee
noHatie uMbno pasHoo6pasHbIH CMbLICAB® Bb APEBHEMb MOCKOBCKOMB npaBb.
Kakis we npama pacnopsmenis npegocTaBieHbl BOTYHHHHKAMb Ha HEABHXU-
MbiA MMyllecTBa (M Bb ToMb uucnb Ha 6uBwig nombeTha)? Ywe 3akonb o
enunonacnbain nossonans npomaxy no Hyxab, oTAayy Bb NpUAaHoe M pac-
nopsxkeHie Ha cnyuyaih cMmepTH. Ho o mpouuxdb npaBax® pacnopaxeHis H Boobuie
0 nonHoMb npasb COGCTBEHHOCTH HA 3TH HMYLUECTBA 3aKOHB MOMYHTBH MO
Exatepunw Il. HUTaks, BB 37Ol cymecTeBenHbiiwes obnacTy BeUHHXB Npasb
ewe He ObINO AOCTUrHYTO HHYero, kpombt yHuyTOMeHis oTabnbHaro nomMbeT-
Haro npasa. Boof6ue npaBa BOTYMHHWUKOBB BO BpeMs [leTpa | u AHHu loal-
HOBul (IOABENEHH Kb CPedHeMy TuNy pOfoBOH BOTYHHH, K €CNW MpaBa Ha Mo-
MECTbA BO3BLICMNHCH, TO NMpaBa Ha KYNJEHHHIR BOTYUHH (6naronpio6pbTeHHbIs
HMYLIECTBa) MOHU3HNHUCK.

Ywe cb koHua XVIl B. HauWHaeTCA TOPXKECTBO NPHHUHNA UHAMBHAYyaNb-
HOM COGCTBEHHOCTH, OKOH4aTenbHoe 3aBepweHHoe BB XVIIl B. [lpaBo posmo-
BOTO BLIKYNa OCTaNoCh EAHHCTBEHHHMD OTrONOCKOMD CTAapHHH, HO 3aTO Cb
OTNHYIAMH BecbMa 3HAYHTENbHHIMH OTDB ApPeBHHXDB (opMb 3TOro npasa. Bcb
HEeBUXHUMbBI MMYILECTBA, KPOMb MOCECCiOHHLIXB, NOAMEWaTH MpaBy POROBOrO
Bulkyna. Tonbko Bb 1799 r. ceHaTb Ppa3bACHHNDB, HTO BHIKYNYy NOANEKATH
pONORHIA, HO He GnaronpiobpbrenHus wuMmyuwlectsa. [lo 3akoHamb e [lerpa,
ofa TH BMAA MMyWecTBb ObiNM CIMTH Bb OAWHB: BHKYNY NOABEpranuck W
6naronpiobpbTenHsisi uMyutecTBa. [pu rocnoncTsh Havana cemefiHoh cobcTBEH-
HOCTH MpaBo BLIKyNa HE MOTNO NpUHaRnNexaTb (K He TPUHANNEKano) HHCXo-
aswyMb; Teneps (no yxk. 1737 u 1744 rr.) ato npaso npexie Bcero npHHag-
nexuTb GnumanwuMs HucxoaswMMs (no yk. leTpa, Tonkko rnaBHoMy Hacnba-
HUKY) U He uaeTb gmanbe nneMsHHUKOB®L npopasua (nocnbauee, BRpoYeMd,
orMbHeHo yxasoMb 1766 r.). 3aThMb Cpokb BhHKyna cokpauieHb cb 40 nbTob
Ha 3 ropa.

3eMau AUUD HUSUXS CAYHCOB, TPEwAe COCTONBWIA Bb OOLIHHHOMD
NoNL30BaHIK TaKUXb NHUDb, (0ABEPravchk pascopTupoBkbt npu umnep. [etphs I1
(b 1727 r.) u npu wmn. Enusasert letpoBubd (no mewxesoit uHcTp. 1754 1.);
‘6onbluas 4acTb TaKUXb NUUbL pacnpeaknexa no ApyruMb cocnosifiMb (BB con-
NaTe, Bb CFpaxaaHcKylo cnyx6y, Bb TOProBulit Knacck) u BMbcTh cb ThMB
fMIleHa Nnpasb Ha MONb30BaHie 3eMseln; 3eMIH KMXb NPH3HAHB  KAa3eHHBIMH,
TH Me M3b YNOMSAHYTHXB NMUBL, KOTOPHA MNONanH Bb zocydapcmeermbvie
KpecmvAHe, NPOAOINKAAK MONbLIOBATLCH 3EMNE, HO 3EMJIA 3Ta OKOHYATENbHO
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npusHana KaseHHow. OnHaKo, 0gHa 4acTb 3THXb JHUBL COCTaBMNIA HOBHIM pas-
PAL®L —00H0NB0 P45, 32 KOTOPHMHK bbiNa NpU3HaHa BnanbeMas HMH 3eMIist, KaKb
HXb co6CTBEHHAR, HO He Ha NHYHOMDB, a Ha oOWMHHOMB® npasb, Cb Bocnpe-
weHieMb BnagbnblaMb BCAKHXD NPaBb PacnopAXeHis 3ITHMH HMYLIECTBaMH.
Jlionn, BHICAYXKHBIIIECH H3B 3THXDB Pa3psNoBb Bb YHHH obHUepcKie, NONyYanTb
yyacTkM Ha nu4HomMb npaBk. OaouHb W3b BMAOBL BbuHaro BnankHia 6esn
npaba cO6CTBEHHOCTH COCTaBASIOTH Hanbfibl OTCTaBHLIXB TOCENEHHHIXB COJ-
0aTb; WMXb 3eMAH (Mo 3aK. UMnep. AHHbI) He MOANENanH OTHYXAEHIO, a MOT/H
TONbKO MEPEeXOAHTL MO HacnbmcTBY Kb CbiHOBbAMDB. [Jpyroh BMABL Takoro xe
npasa npeacrasnsn snanbHis 3eMnaAMd, OTBEAEHHBIMH HWHOCTPAHHEIMB KOJO-
HucTaMb npu Exatepuud II (1. C. 3. 12503 u ap.). dopma. BecbMa noaob-
Has YMHIIEBOMy npaBy, ycTaHoBneHwa (yk. 1702 r.) Ha LEPKOBHHIXB 3EMNAXD,
OTHaHHHXDB Bb BbuHy apenay obpouHdkaMb. [locad npucoeaHHeHia 3anan-
Haro kpas kb Poccin, siBunocs HBCKONLKO HOBHXBL GOPMB YCNOBHEIXD BELL-
HbIXb NpaBbL THNA NONbCKO-NUTOBCKAro (NeHHoe npaso W 4p. '),

KpoMb 3THXBb BHAOBB OrpaHHyeHHHIXB NpaBb COGCTBEHHOCTH, 3aKOHAMH
MeTpa M ero npeeMHHKOBL YCTAaHOBAGHBL OCOBHH BHAL HXb, T. H. HOCCCCIOM-
HOoe npaso %), T. e. NpaBo 8muMA20 BNafbHiA OTBENEHHBIMH Ka3HOW0 HMBHIAMK
H KDPECTbAHaMH, a TaKXe HaceNeHHbIMH MMBHIAMH, KOTOpHSs npiobpbreHu nu-
uaMy, He umbBluuMH npaBa BnaabTs WMMH, mapyemoe $abpHukaHTaM® H Top-
HEIMB 3aBOA4YMKAMDB, Ch YCNOBiEMB MOCTOSAHHOM NoOANEPHKH 3THXD Pabpukb H
3aBofoBb. [lo npekpalleHid nbATenbHOCTH 3THXB nocnbAHWXBL pa3pylwanock H
npaso Bnaabnbuerb Ha UMBHIA W KPECTbAHDB, MPHMHCAHHLIXD Kb 3aBOAAMD H
¢abprkaMb. Kb TakoMy pe3ynbTaTy MOTNO NMPHBECTH NaXe YMCHbULEHIC TPO-
nspoactea (1. C. 3. Ne 5116). 3akouw XVIII . uMenoBanu takia umbhia ,ka-
3eHHHMHY M NpeanucHBaNM NpPOH3BOAWTL NoBceMbeTHO ,cBHABTENnbLCTBO O Ka-
3eHHHXD 3eMNIAXD M NPOYHXB NOCECCifAXb, Kb 4aCTHHIMBL ¢dabpHkaMb ¥ 3aBo-
RaMBb NPUNHCAHHBIXB, TOYHO NH oHbE ynoTpebnswoTca ana Thxb HapobHocTeH,
KOTOpHS Kb HenpeMbHHOMY M NBHACTBHTENBHOMY CyLLECTBOBaHil0 3aBONOBDL W
¢$abpuks Heobxoaumu® (yk. 1797 r. [1. C. 3. Ne 18211). [ToceccionHuit Bna-
abneub MOrb NPOAATb AEPEBHH, NMPHMNHCAHHLIA Kb 3aBOAaMb M PpabpuxaMb, HO
nuwb BMbeth ¢b aTuMu nocnbauuMH u cb pasphbluenis konnerin.

Bb OTHOWEHIH NpaBb “EPHBINE CEABCKUXD OCGULUNB HA 3¢eMA0 TpoBe-
neHa phb3xas pasrpaHHYHTENbHAs 4YepTa Mexay fpaBaMH KasHhi M YaCTHHXDB
nuub, [lo MexeBol HMHCTPYKUiH 1754 r., Boobuie BCS CenbcKas 3emns, He CO-
croAwas 3a KbMb-1H60 H3IB CAYMUNBIXB NHUB HA BOTYHHHOMD ¥ noMbcTHOMD
npapb, NpH3HAHA Ka3eHHOW. 3eMITH, OTMEXKEBaHHbIA BHOBb H( 14ibAblR 00ULECINEA,
CUMTAIOTCA Ka3eHHHIMH, COCTOSIWMH NHIIL BB MONb3oBaHiM o6WHHDB, YacTHbiA

') O6% ocTaTKax®b APeBHHXs POPMB OrpaHMueHis npasa COGCTBEHHOCTH Ha 3eMIK BO
Bpemena [letpa | u ero npeemuukoss cm., B. Axywwuna: .O4ep. uab ucT. pyc. nosem. mon.”
Mpunoxenia 1—VIIIL,

%) Ectb Mabuie, 4to yme cb XVI 5. (b manos. rpaM. Crporakosnmb) cnbayets
punbTe Hauano nocecciousaro mnpasa (cn, B, A. Yausuesa, ctp. 9 M ap.) u nponomkedie
ero Bb XVII B. (BB rpamor. Buuiycy » ap.: ibid. crp. 16 u caba.).
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nyua, npexHie uneHsl 06UIKHDB, KOTophIA ycnbnu opnanbTe yyacTkaMu npexHei
OOGIWMHHON 3eMNM H pacMopAfNTLCA HMH MOCPEACTBOMD MPOAAMH HNU OTAAYH
Bb MOHACTHIPH, HE NPH3HAHW COOGCTBEHHHWKAMU: CABNKH HXBD YHHUYTOMEHH H
OTYYHAEHie MMH 3eMenb, XOTA Obl OHO coBepuieHHO 6wno 100 n. Hazanb (T.e.
nocnt YnomeHis u. A. M.), He NpH3HAHO 3aKOHHBIMDB;, 3€M/H BO3BpallEHH Bb
Ka3Hy; nuib cakiku, coBeplUeHHBIST KPecTbSHAMM ¥ MOCAaACKHMMHU opHoro ybana
unu ropoga Meway co6olo, npu3HaHe AblicTBUTEnbHBIMKH H, cnbnosarensHo,
OTYACTH YTBEPXAEHO 3aKOHOMB 4YacTHoe 3emneBnapbHie, BoaHuKlee Ha pas-
BanuHaxb obWHHHAro. TakuMs 06pa3oMb OOULUHHOE 3¢MAL8AA01HIF, CYLIECT-
BOBaBllee Bb 0CobOeHHOcTH Ha cheept Poccin, BuithcHeHo u oTcioaa yacTio
npaeaMH OTABALHHXD NUUB, a MNaBHEIMBD 06pasoMb NpaBaMH Ka3HLI.

[MpexxHee npaBo rocymaapcTBa, NpoOCTHpaBlleecss Ha BCHAKIA 3eMAU H
OBWHMHHBIS ¥ YaCTHEIS, OKOHuYaTenbHO cneuianuaupyetcs. [{asna, kakb dHCK®D,
SIBNSETCA #ACMHbIMS (IODUOHYECKHMDB) 2MHOMS, HapaBHb cb APYruMu cybn-
€eKTaM{ HMYIIECTBEHHHXDb MpaBb.

Bt coepb npasb 20podckoit n6ugins: npounsowens obpaTHLIA Nepeso-
poTh: 3nbchb, no paspyweHin obwuHbl, GepetTb nepeBbcb He NpaBo KasHh, a
npaBa YacTHHIXB Nuub, Ykasb 1700 r. nossonunts ceobopHoe obpalueHie ABO-
poBb Bb ropojaxb Meway O6bnoMbctuamu u uyepHwMU nioAbMM, T. €. npaBa
nocnbAHHXD COBEPLIEHHO YypaBHEHb Cb NpaBaMH MEPBLIXb.

Hbuto ananornyHoe nanomenHoin 6opb6h npaBb KasHH, 06WHUHD H 4acT-
HLIXD JIMUB MPENCTABNSAETb BHYTPEHHAA CYNb0A WUCHKOBHBING UMYIULCCIHNES,
IlepkoBbs BHAbnANa CBOMMB CNYXHNBIMB NOAAMBb—apXiepeHCKHMEL NBOPAHAMD
H abTaMb 6oApckUMB—noMBCTbS Ha TakoMb e OCHOBaHiM, Kakb W rocynap-
ctBo. [lo Mexesoit WHCTPYKuUiM 1754 r., Takin nombcTba oTHaHbl Bb COGCTBEH-
HOCTb MOTOMKaM® ThXb, KOTOpPHIE NONYYHIH LEPKOBHHSA NOMBCTbS, €CNy TONLKO
STH MOTOMKH OCTAKTCA Ha cnyx6d uepksu.

Ho Torma me Bo3HuKb ropas3go 6onbe cyuecTBeHHH# nNepeBOPOTH. BO-
NpoCh O CrKYAAPUIAUIU UCHROBHBINE UMYI4CH8s Pa3pbillend BB NOb3Y ro-
cynapctsa. Bonpoch 3ToTh konebanca no Exatepuum II: c¢b 1701 ropa no
yupexaeHia ¢B. cuHona (1721 r.) Tlerpb 3anBnsnb Hambpedie cosepileHHO
oTo6paTh LIEPHOBHLIS HMYyLlecTBa; HO He MpPHBOAS 3Toro Bb AblcTBUTENbHOE
ucnonHedie, oHs oTabnuns (yk. 1701 r. auBaps 31) ynpaBneHie ULEpPKOBHHMH
HMbBHIAMKM OTB npounxbd obnb UEpKOBHAro ynpasnewisi, NOAYMHKBD NepBoe ro-
CYAapCTBY (85 MOHACMIBIPCKOMS NPHKA3I). DTO aHANOTHYHO CO B3ATIEMB Y
COGCTBEHHHKA HMYLIECTBA Bb OMNEKY; LIEPKOBHHMDB YYpewAeHifAMBb BHAaBasoch
onpenbneHHoe coxepxkanie, Ana vero 6unu oTabneHb onpenbBNEHHLIA BOTYHHD!,
a OCTaNbHLIA HaXOAMJIHCb BB HEMOCPEACTBEHHOMDB pPaCNOPRKEHIH rocyaapcTsa
(T. H. ,3a-onpeabneHHbis BoTuHHB®). Cb yupewndeHieMb CHHONA, HMYyLlecTBa
onATk nepegaHsl Bb 3aBbamiBaHie LepkBd, T. €, CHHOAA; HO 3TO TONLKO MO-
TOMY, YTO CHHOA®, NO MucNH [leTpa, 6HINB® OAHOKW H3b TOCYNAPCTBEHHHIXB
Konneriit. Pacnpenbnedie noxonoB®s cb 3THXB HMYWECTBb Ha FoCyAapCcTBEH-
HHS M OOILecTBeHHHSA MOTPe6HOCTH ocTaBanock OOA3ATENbHBIMB H ANS CH-
Hoaa. 3atimb (nocnd Iletpa npu uMnep. Exatepunt [ B 1726 1. yk. iona 12)
yypexneHa KONJeris 3KOHOMiH, KOTopoi nepedaHul Bch cBbTckis nbna uepksy,

Bub6nnoreka "PyHusepc"



600

Bb TOMb uucnb ynpaBneHie LEPKOBHHIMM HMYILECTBAaMH, 4TO MOATBEPHAEHO
npu umnep. Aunb (yx. 1736 u 1738 r.); cnbaos.,, CHHOAD JIMWHNCSH CBOMX®
npasb Ha 3TH umyulectBa, Ho BB 1744 r. npu umnep. Enusasert cuHOABb
HCMPOCUN'L YHUYTOWEHie Konneriy akoHomid, obbwasick ynoTpebnaTts aoxolwl
cb uUepkoBHbIX® WMBHIM no Muicnu Tletpa (Ha abna obiecTBeHHaro npusphbHis
M HapogHaro obpasoBaHisfi). OnHako, WMnepaTpHLa, HecMOTps Ha cBoe 6Gnaro-
pacrojioxeHie Kb CHHOMY, CaMa ROAHANAa BHOBb BOMPOCH Bb KOHpepeHLiH
(1757 r. centabps 30) o cyab6h UEPKOBHbIXH HMyllecTBb, 3aMbTUBB, 4TO
ynpaBneHie fepeBHsIMM M c60opb HaNoroBb €CTb CYeTHOCTb, He CBOWCTBEHHASN
MoHawecTBy (Apcenift Maubkesuys npunucuiBans ce6h YecTb OTKNOHEHis Wmne-
paTpHUb OTH 3TOH HOBOW MONKTKM cexynspusauiu). Ho cuHOAB ocTancs no
HBKOTOpOH CTEneHHW CaMOCTOSATENbHHMDB OPraHoMb LEPKOBHAro YynpasneHis;
TakuMb 00pa3oMb LEPKOBHLIA HMyulecTBa ObifNu elie BNONHE UEPKOBHHIMU.
Tonsko cyGsenmas npasa Ha MuXs COBCHPUICHHO UIMIBHUACA: TIpEXAE BRa-
Abnn MMM LEpKOBHHA YCTaHOBNEHIA KaxAoe Bb OTABNLHOCTH (MOHACTHLIpH, enu-
ckonix), Tenepb BnaabAbUueMb HXb cabnanacb LepkoBb, B3ATaf Bb COBOKYM-
HOCTH, 4TO obner4yuno nyTb Kb nocnbayiouled NONHOM CEKynsipU3auiv LEpKOB-
HBIXb HMyllecTBb, coBepuieHHoH npu [letpb IIl u Exatepund 11 Exatepuua lI,
HECMOTPS Ha TO, YTO INMaBHas NPUYMHa HErofoBaHiA Ha es NpeAwecTBEHHHUKA
3aKniodanack Bb aKTh CeKynsipu3aliu, ToT4ack Mo BocuwecTsin (1762 Houb. 29)
ydpenuna ,0yXOBHYIO KOMHCCilO® MO BONPOCY O LEPK. HMYLIECTBAaXb H3B TPEXb
OYXOBHHIXD M NATH cBBTCKUXDB 0COO6Db; KOMHUCCiA BHIpaboTana OCHOBaHisl cexy-
nApu3alid, o6bABNEHHHA YK. W MaHudecToMb 25 despana 1764 r.; ubnio
pedopMbl npu3HaHo ,06paTHTL Aapb Boxift Ha Goroyroanuis abna“. Bebxb
KpecTeAHb 6biNO oTOGpaHo (No ToraauHeMmy cuucnedio) 910.866 aywmn. Pe-
dopMa conpoBo¥panach BO3CTAHOBJIEHIEMDb KONJMErid 3IKOHOMIM M HU3naHieMD
akTa o6b yupewaeHid UepkoBHuixb WMbBHIA., [oxoaw wHMBHiIA HasHayeHw Ha
colepiaHie apxiep. KOMOBb M MOHAcTwipeM (Ha3HaueHie coaepxaHia 6bnomy
nyxoBeHCTBY nuuwb o6buiaHo), Ha conepxaHie cCeMHHApid, LepKBeH M HA NeH-
cin (odpuuepamb u np.). Tt we Mbpul cexynspusauiy pacnpocTpaHexul Ha Ma-
nopoccioo b 1786 r.

Hogoia ozpanuucnin  wacmuuixs 6ciunsixs npags, wcrexkaowis u3b
NONHUENCKHXDL M PHCKanbHuIXb Lbned rocysapcrsa, Bo3HMKand H3b cnba. Bo-
NpPOCOBb: TPHHAANEKHTD NH COGCTBEHHUKY TONbLKO [1paBo Ha TMOBEPXHOCThb
3eMNU, WNM U Ha ex Hwdpa? Bonpoch 3TOTH He CTaBMACS Bb A0-NETPOB-
cKoMb npaBh: KTo X0Thnb, Morb KomaTe M A06GHIBaTH PyAy KM KamHuu 6ea-
NPensATCTBEHHO; TakMMb 06pa3oMb (aKTHYeCKH YTBep¥Aanacb MHCAbL O NpPH-
HaQnNeXHoCTH 4YacTHoMy Bnaabnsuy ¥ Hbapw 3emnu. [etpdb |, 3abotace o pac-
WKpeHin pynokonHaro abna, Bb yKkash o6b yupemaeHin Gepro-konneriu (1719r.)
BHPa3HNL MPOTHBYNONOMHHA MNPHHUMAB: ,HAMDB OOHHMb, SIKO MOHapXy, NpH-
HaANeXaThb PYNOKONHbIE 3aBOAM“; XOTA BB TOMB XKe yKaabk BuIpameHo, 4To
rocysapb ,MHIOCTUBO COH3BOMSETH ynorpebneHie HXBb (T0-eCTb PYAOKOMHLIXD
3aBOLOBB) BCHMDB M KaXAOMY“, HO 3TO 0603HAYano TONLKO Haunmy4wid cnocobs
OCYLUECTB/IEHI Ka3HO0 CBOEro npasa: AobHuYa METanNNnoBb W MHHEpaNoBb OCTa-
nach NpUBMAErield KasHul: HaWeAwWwid pyay unu MuHepansl 0613aHb 06BLABHUTH
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NPaBUTENbCTBEHHHMD YMHOBHHKAMbB, M €CAIM XOUYeTDH YCTPOHMTL 3aBOABL, TO MPO-
CHTbL mo3sosieHis Ha To, Kaxauit MoXeTh OTHCKMBaTh PyAy M ycTpaWBaTbh 3a-
BoOH Ha uyxol 3emnb; Bb nocnbaHemM®b cnyuab cob6cTBeHHHKD 06s3aHB npe-
JOCTAaBHTb MPERNPHHUMATENK YY4acToKb BB 250 cax. BB ANHHY W LIUPHHY.
Ho Tak®b kakb TpPyAHO pasrpaHHYUTb NPaBO Ha NOBEPXHOCTb 3EMJM OTH Npasa
Ha ea Hbapa, To nNpaBo 3aBoguMka H 3eMneBnaabnbla pasrpaHHuYeHH TaKb:
3aBOAYHKD 0653aHB COOGCTBEHHHKY AaBaTb 32-10 AOJIO OX0AA; HO Ka3Ha UMbeThb
NpeuMyLiecTBo: el 3aBolYWKDb ynnauuWBaeTsb 10 momio npubuinu; kpomb ToOroO,
no6eITHie METannsl NpoAaloTCs 3aBOAYHKAMW Bb Ka3Hy no Takch. HasHadeHHOM
6eprb-konnerielo, ¥ NMUbL TOrfa, Korja Kas3Ha He 3axo4eThb, HIH HEe Bb CO-
CTOSIHIM KYAKTh, 3aBORYHKD MONy4aeThb NpaBo BONbHON npogaxu. Beskii, yraus-
Wi pyay Ha ceoeit 3emnbd, unu He nonyckalowi# ycTpoHcTBa 3aBoma, noane-
WHUTH HNK ThnecHoMy Haka3aHilO, WM CMEPTHOM Ka3HU M KoHbHCKalUin uMbHis.
9lcHo, 4YTO, MO MBICNIM 3aKOHOAATENsl, 4HacTHHE NpeAnpHHUMATENH SABAAITCH
NHWb NPOMEILNEHHBIMH areHTaMK Ka3HH, KOTOPOH NPHHAANEXHUTDH BCE, Haxo-
gsweecs Bb Hbapaxb 3eMau; ynnata e co6CTBeHHUKY 32 monu npubbinu nb-
naeTcs He 32 AOGHLITHIS M3b 3eMNM COKPOBHMILG, @ 3a OTHATIE NOJIL3OBAHIA NO-
BEPXHOCTiI0O y4acTKa.

[MpaBo co6¢cTBEHHOCTH Ha 3eMN0 nMpeanonaraeTb npaBo Ha Bchk ecrecT-
BEHHLI nponspacmanin 3esmau. Mul sunknu puile, 4To amca nonro He Guinu
06beKTOMD 4acTHaro BellHaro mnpaea, 6yayuu npusHaBaemsl oblieo coOCTBEH-
HOCTi0 O6LWHMHD MMM TFOCYRapcTBa; HO MH 3HaEMBb TaKXe, 4HTO Bb MOCKOB-
ckoMb nepioak uvacTHeIA npasBa cobcTBEHHOCTH Ha nbca 6biNH ye NPU3HAHLL
Metps [ (yx. 1703 r. ¥ uHCTpyKUieo BanbaMencTepaMb M obepb-BanbaMei-
cTepaMb 1723 r.) orpanu4unsd npasa co6CcTBeHHHKOBBL NnbcoBb M3 BHAOBD
rocynapcTBeHHEIXb (Ans HagoGHocTel ¢nota), ExkatepuHa | cmaruyuna 6uno aTH
y3akoHeHiss, o AHHa loaH. (MHcTp. 1732 r.) ewe ycununa ctporocTs [leTpos-
CKWXb YyKa3oBb, Bek nbca BB M3BbeTHHX® MbBcTHOCTAXD 06bABRNEHH 3ano-
BbAHLIMU; HBKOTODHIA NOpoAbl AepeBbeBb Bb 3THXB MbcTHOCTSAXB pybHUTbL CO6-
CTBEHHHKaMb COBEpLUEHHO BOCnpewanock. TakuMu MBCTHOCTAMHM nNpU3HaHBI
6epera pbkb Bonru, Hona, Oubnpa, 3anaanoét [OBHHH H HXb APHTOKOBB, a
pasHo npuTokoBb Jlagomckaro osepa M Hnemens, a Takxke u pbkb, Bnasaio-
wHxs 8 Bhnoe Mope u CheepHuit okeaHb; 3anosbiaHas nonoca npoctTupa-
nace no o6bumb 6eperamb pbkb Ha 50 BepcThs 0Tb Gonbwuxb pbkb U Ha
20 BepcTb OTH Manuxb. TakuMb obpazomb cobcTBenHo Bch nbca Esponeii-
cwort Poccin ssnsinuch 3anopbaHbiMu, 3anpelieHHBIMH NOPOAaMH Bb HUXDB CYH-
Tanuch: Oy6b, KNeHb, WAbMb, BA3b W cocHa, JIHiib HBKOTOpPHSA M3B 3THXDB
nopoAb Bb He3pbnuXb 2K3IEMANApPax®L H NHIWIL HAa KpaHHis HYXIW N03BONS-
nock cobcTBeHHHky 6paTh M3b ero nbcy. 3a cpybky e 3zanosbaHbixb ne-
peBbeBb Bch, Bb ToMb uyHcnb u snaabnbunl nbcoBb, oTBBYaNM AeHEKHBIMH
wrpapamd, Kpomb nopy6ku nyba; 3a ay6n nonaranack cMepTHas kas3Hns, Ha-
Ka3aHisl 3TH YCUNWBANUCh HWAU ocnabnanuch nocnbAyOWKHMH  y3aKOHEHiAMH
(mo uHetp. 1732 r. 3a nopybky 3anoBbAHbIXb AepeBbeBL Bb 3 pasb nonara-
nock HakasaHie KHYTOMb W KaTOpXHbS paboTh Ha 10 nbTw). 3ato kasHa
nonyyana nONHOe NPaBO NOAbIOBAHIA HACHMKGLMU Awcamu Boobuwe (T. e.
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KaKb 3anoBbAHLIMH, Takb M He3anoBbAHLIMM), @ MMEHHO: He TONLKO Ka3Ha H
es NoApPSOYMKH, HO M HaCTHHA NHUAa AN TOCYyAapCTBEHHHIXB noTpebHocTEH
Morn¥ py6uTb BCAKiA nepeBbsi, He NNata HUkero Bnaabnbuy.

TakuMb obpas., rosopa Boobule, BcA nbcHad pacTHTENLHOCTL H3BATA
M3b NpaBb yacTHaro BnanbHia cob6cTBeHHMKa 3eMnH; 3ToTh nocnbadin coxpa-
HUN'D NHlE HBKOTOPHA NpaBa MONb3IOBaHIA,

[1pasa yz00iit v npewne BHALNANMCL MHOTAA M3 1IpaBa COGCTBEH-
HOCTH, Takb 4TO HBKOTODHS yroibsi (60PTH, PHOGHLISI IOBNKU W Np.) OTAABAEMbI
6Ny ApyriMb NUUaMb Bb oTAbnbHoe nombcTHoe BnambHie: Ho, no pmo-[leT-
poBckOMy npaBy, Takoe Buiabnenie 6wno ucknoveHiems. [leTpb (yxasomsb
1704 r.) otobpant BCch 4acTHHA PHOHHA NOBNK Bb Kas3Hy, a MHENbHHUKW H
GOPTHHIST yXOXbS, NMPH3HaBDb TaKXKe Ka3eHHHMH, 0ONOXKMADL 06pPOKOM®.

I1paso oxomws 6uino otuato y semnesnanbnbuess npu [lletpd Tonbko
6nu3b llerepbypra u Mocksn; BnocnbacTsid paioHb 3TOTH OTHOCHTENBLHO
nosnyu HBKOTOPHIXBL JKHBOTHHXB paclIMpsinca; Booblle HeonpeabneHHoe Bbi-
paxenie 6nu3b MockBn BrocnbacTsiv onpeabnsanoce Hbckonbko pasb yka-
3aMy pa3nuuHo (0oTs 10 po 100 BepcTh). 3anpeuweHie NPOCTHPANOCL He HA
8CTb BUOBL HCUBOMHBIXNG, 3 HMEHHO 0603HayeHHHE Bb 33KOHaXb, HO MHOTAA
BO3BBLUANOCHL [0 3anpelleHis NOBUTL W y6usaTh 3ebpeit W nTHuB BooHle;
0CO6EHHHMD e TOKPOBHTENLCTBOMEB NONb30BANUCh JIOCH, 3ailibl W COMOBbLH.

lNpaBa na npoMmviiuacHnsin 3a8¢0¢HIA, NO CKONbKY OHB CyllecTBO-
Banu no [lerpa, cocTaBnanu npeaMeTd HEOrPaHHYEHHAro NpaBa 4acTHOH COG6-
crBedHocTH. [Metps | Bb 1704 r. o6bsiBUND BCch 4YacTHLIA MENbHULUBLI Ka3EH.
HBIMH OGPOYHBIMM CTaTbSIMH H TIONOXHAD 06pOKb Bb BUObL ynnaTht BB Ka3HY
4-#4 yacTH QOXOAAa, XOTH MOMPAaBAATb HXb W copepkaTb 06d3aHH OwWnM Bna-
abnbub; BB cnyuabk yTaikd NOXOAOBBL MpPEANHCAHO OTAABaTh MENbHHUULI Ha
06poKb CTOPOHHMMD NHUaMb, BNpo4YeM: Cb ynsatol */, 06pouHOH CyMMbI
BnagbnsuaMb. [louTH BB Takod e CTENEHW OrpaHHuYEHLl MpaBa YaCTHLIXb
nuub Ha ¢Gabpuxku U MaHydpakTypel. MCTUHHBIMB X03fiKHOMDB HXb Onina MaHy-
baKTypBb-KONneris: 4acTHHE NpeanpUHUMaTeNd He TONbKO 0683aHB HCMpaLIH-
BaTb paspbuieHie Ha yCTpo#ACTBO MXb, HO ¥ Thxb H3B HHXDB, KOTOpHiEe 3any-
cTvny 6 dabpukn, oHk oT6UpaloTcs BbL KasHy; GabpHKAHTH eXerofHo obs-
3aHb AOCTaBNATL 06pasubl cBouxb u3abniii mMaHydakTypb-Konneriu.

2. BpeMs otb Exartepunsl Il [0 ¢BOga 38KOHOB®.

Panb orpaHHYMTENbHBIXD YCIIOBIi, KOTOPEIMB MOANEKANO NpaBo COGCTBEH-
HOCTH (Bb OCOGEHHOCTH HA HERBHKMMHIS HMyllecTBa) Kakb fo [lerpa I, Taks
M NpH 3TOM® MMnepaTopb, noZans nOBOAL KB MLICAH, 4YTO BooGue OTBAe-
yeHHoe foHsATie o npaBk co6CTBEHHOCTH He cyllecTBoBano y Hacbhb Ro Eka-
tepunn II. Kb aToMy nogasano nosoas M TO OBCTOATENLCTBO, YTO Bb ApeB-
Hist anoxu Bb ASHKE pycckoMb He 6HINO 06u4az0 mepmuuna ans o0603HaveHin
STOr0 MOHATIA, 4TO NMPHHANNEKHOCTHL Belld JHUY o6o3Hayanacb THTYNaMH es
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npio6phkrenisi: ,kynna“, ,oTyuHa“, npumaHoe, .npuMbicens ®, Wy HbkoTo-
pHIMH YAaCTHHIMH YEpPTaMH, HCTEKAOIIMMH H3b BeillHbiXb Npasb, HanpuMmbps:
,BbuHoe noToMcTBexdHoe Bnagbuie®. Ho nonobHuli obuifi BHBOABD NHWEHDB
OCHOBATENIbHOCTH: TNpaBo cob6cTBEHHOCTH Boobwe 3apoxpaerc]s BMBcTh Cb
o6I(EeCTBOMB; BOMPOCH MOXETDH CYLIECTBOBaTh TOJNBKO Bb OTHOIIEHIH Kb
npaBy COGCTBEHHOCTH Ha HEINBHXHMLIA BELlH; HO H Bb OTHOWEHIH Kb ITHMb
BelllaMb KYMJIEHHHA BOTHHUHH Yx¥e NaBHO ADUONH3MNHCL BHOAHB Kb NOHATIIO
cob6ctBeHHocTH. Ko BpemeHamt Ekartepuun Il BB cosHanin obuectsa ywe
roToBb ObLiINH MPEACTABAEHI O MNOJNIHOH COBCTBEHHOCTH M HA HENBHUXHMHIS
Belld H Bb YaCTHOCTH Ha HaceNneHHHS 3eMnH, ocobeHHo, kKoraa [lerpsn lll
CHANML Cb ABOPSIHbL 06A3aHHOCTbL BOEHHOM cnyx 6wl FOCyRapcTBy.

Bo Bcakomb cnyvyat ExatepuHt nprHaanexuTb cnasa yTBepxAeHis o06-
aro MoHATIs o npaBb co6CTBEHHOCTH Bb 3aKOHOAATEeNbCTBHE; Kb 3TOMYy OHa
NpHLINEZ HE OAHHMD MCTOPHYECKHMB NyTeMb Ppa3BHTiI pycckaro npaea, HO
rnaBHHMB 06pa3oMb Ha OCHOBaHiK Yy4eHid eBpPONEHCKHXb IOPHCTOBBL H NPH-
mbpa cockaHsaro nonbckaro rocynapcrsa.

a) HUmnepatpuua BBL nepsuil pa3b BBENa Bb CBOMXb YyKa3axb TEPMHHDB
,COOCTBEHHOCTL®; HMEHHO Bb aKTaxb YyYPEWAEHist 3HAMEHHTOH KOMMHCIM Ans
COYHHEHIA MpoeKTa HOBaro ynoxedia (Bb Hakasb reHepanb-npoxypopy) Haxo-
auMb cnbayouwee onpeabnedie npasa rpampaHckaro: ,Pascywaenie o B3anm-
HOCTH BChxb rpaxgaHs Mexjay coboio COCTaBnsieTh MpaBo FpaXAaHCKOe, KO-
TOpoe coxpaHAeTb M BB 6e30NnacHOCTb NPHBOAHTH COBCTBEHHOCTb BCSKAaro
rpaxxjaaHHdHa*. {lo nporpamMmbt HoBaro ynoxeHist, cocTaBneHHOM HMnepaTpulen,
npaBo Haldb BewlaMH“ onpenbnsercs, Kakb ,MpaBoO, KOTODOE KAaKAbIA YMEHBb
obulecTBa rpaxaaHckaro HMMBeTs Hanb umbHiamu, cnpaseanuso npio6phren-
HuMU®, uMbHia pasnbnsoTed wHa Odsuwmcumsia u medsuncumsis;, cnbnosa-
TenbHo, 3xBCch CcoBeplIeHHO ypaBHHMBAaEeTCA OTHOLWIeHie Braagbnbua Kb TEMB H
apyruMmb. Kb NOHATIIO HEABUKWUMEIXD HKMyUWecTBb onpenbnuTensHo oTHe-
ceHbl ykasomb [letpa Il (1762 r. anpbns 20) nBopw, 3aBoAd W ¢ab-
PHKH CO BCSIKMMB cTpoesieMb; npu Ekarepunbt (1762 r. oxrsb.) atoTn
BOMPOCH BHOBb Pa3cMOTPBHB M yTBEpWAEHDb, BMNpoyeMb, Bb cCMucnb 3aKoHa
flerpa III.

Pasnuuie umbnii  GaazonproGpromennsixs 1 podossins, HcuesHypluee
6uino npu [leTph, BO3HMUKNO BHOBL npH Exkarepuubd senbacrteie 66nblunxb
npabb pacrnopsieHis, npefocTasneHHblxb cobcTBEHHHMKaMBb OnaronpiobphreH-
HBIXD HMBHIfA,

Ilpasa pacnopaxcenin vvbHiamu onpenbnensl BB IKanosaHHO! rpa-
MoTh ABOpPAHCTBY TaKb: ,6naropoaHoMy cBob6ofHas BnacTe W BONS OCTa-
BnseTcss, 6nBb npiobpkrateneMb kakoro wumbHisa, OGnaronpiobpbrTeHHoe HMDB
uMbHie napuTh unH 3aBbwaTth, WK Bb NpUAaHOE MKW Bb MPOXHTOKD OT-
naTh MMM nepefaThb, HAW NpoAaTh KoMy 3abnaropascyautb”. 3akcs gony-
INeHbl Bb OTHOLIEHIH Kb HEeNBHXHMMHMB HMyulecTBaMb Bch crnocobum pacno.
psiXeHiA, Kakie H3apeBne NpaKTHKOBaNUCb Bb OTHOWEHIM Kb ABHXHMBIMB Be-
WwaMb, 3a HCKMIOHEHIEMD OAHOM MsbHbL, KOTOpas He ponyiieHa H no3nHbR-
LIKMH y3aKoHeHisMM, Bonpekw npumbpambp no-lleTposckaro npaea. ,Hacnba-
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CTBEHHBIMBL e HMbHieMB (npogomkaeTt TrpaMoTa) [a He pacnopsXaeThb
WHAKO, KaKb 3aKkoHaMu npeanucaHo™ (cT. 22). Ho Taxb Kakb BbL 3aKkoHaxb
NPEeXHAr0 BPEMEHH HE colepXanock To4yHaro o603HaueHis npasb Ha pomo-
BbiSl BOTYHMHbH, TO JNHWb nocnbayiowis, a He npeAwecTBOBaBilig Y3aKOHEHIs
YACHUAW 3TO OTNHYiE POAOBHIXB HMYLIECTBb.

HanoxeHnHoe mnocraHoBneHie o npasb pacnopsikedis HMylecTBaMHU He
COCTaBNAETH NPUBHNEriM [BOPAHCK2ro COCNOBisi: OHO OYKBanNLHO MOBTOPEHO W
BBb ropofoBoMs nonoxenin 1785 r. (ct. 88).

[MpoyHocTb Npaeb Ha NBOPSAHCKiA WMbHIA yTBepwknaercs, Bo-neps., oTMb-
HOW KOoHdHMcKauin HUMBHIA 3a npecTynneHisa, xoTA 6bl M caMmbid TAXMKIa (xan-
asopsiH. rp. cT. 23; Ho 3abcy pa3ymbioTcs W HaswiBaloTcs NUWbL HUMBHIA Ha-
cnbacTBEHHBIA — POAOBHIA, 0 6naronpio6pbTeHHEIXD yMONYaHO); BO-BTOP., 3anpe-
uweHieM® OTHATIS WMbBHIA 6e3b cyma (cT. 24).

6) YtBepausb Tak. o6p. noHATie o npask cobcTBeHHOCTH Booblle,
ExaTepuna 3aTiMb ocBo6odnna 4YacTHHIS HMywecTBa OTb Thxb orpari-
YeHIll, KOTODHS HAKOMUMWCL Kakb Bb H0-T1eTPOBCKYIO 3MoXy, Takb H Bb
ocobeHHocTH npu [MeTpt | u 6nuxanwuxs ero npeeMHHKaxb; onHako, U Eka-
TepWHa BB CBOIO Ouepelb ynepwana M pawe 6Gonbe ToyHo onpembnuna nbko-
TOPHISI H3b TaKHXb orpaHuuyedid. [lBopaHaMb NpemaocTaBnalOTCA npaBa Ha Ta-
Kifl Belld, KOTOPbIS MPH HOBOMDB COCIOBHOMB CTpoh He MOrnd 6bi HMB MNpH-
HalnexaTb ¥ HOMKHH Obl COCTaBAATb UIKITIOYHTENbHYIO COGCTBEHHOCTb NHLB
TOPOACKOrO COCTOSIHifl, HMEHHO: WMBTb (abpuku W 3aBOAH (BBL REPEBHAXD),
uMbTh OoMa BB ropojaxb H Bb HHXb MNPOH3BOAHTb peMecna, 3aBOAWTb Bb
cBOMXb HMbBHiSXB> MbBCTeukn W BB Huxb TOpr4 M spmapkd. Ho obpaTtho
INA NHUB NPOYMXBL COCNOBIA He 6bino nossonedo BnanbTs Bb COBGCTBEHHOCTHL
semneio Bb yhaflaxb He TONLKO HaceneHHow (Cb KpecTbsAHAMH), HO W HeHa-
cenexHow. Ilpu lletpb | 6uino paspbuweno xynuaMb, 3aBoasAlWHMDb GabpHkH
UNW 3aBOAH, nNpio6pbTaTh Kb HHMMD HEPEBHH Cb KpPecTbsiHaMH Cb pasph-
weHis DBeprev-unu ManydakTyps konneriu u cb TBMB, 4TO KpecTbsiHe
COCTABNAITDL HEOTHEMMEHHYIO MPHHAANEXHOCTL (Gabpuku ¥ MOryTb OHITb
OTuyMgaeMu Tonbko BMECTH ¢b 3To0 nocnkaHew. [letpws Il u ExaTtepuna Il
BOCTpeTHNH HoBoe npio6phbTeHie KpecTbAHB KynuaMu kb dabpuxamb. OTHo-
CUTeNIbHO HaceneHHo# 3emMnu, nexalueil BL yk3maxs, Bnagbuie e Bocnpewa-
N0Ch LA HENBOPSIHBL YKE M paHblue, HO BOCTpelleHie 3To 06obiueHo y3akoHe-
HissMu EKaTepuHbl, Cb UCKNTIOYEHiIEMD B'b NONb3Y MMEHUTHXb FPakAaHb, KOTOPLIMb
npefocTaBieHo npaso WMBTL 3aropoaHbie caabl ¢ ABopbl. Pasphbiuenie Bnankts
HeHaceNeHHLIMH 3eMNIIMH ONsl NHLb BCSKAro COCTOSIHIA MaHO NUWb npH Anek-
cauaph [MepsoMb (1801 r. nekab. 12); ,npu3Hank Mbl HYXHHMDB (FOBOPHTB
3TOTBL ToOCyAapb) npaBo npio6pbTeHis BCAKHXDL MOAL Pa3HBIMM  HMEHaMH
H3BBCTHHXD 3eMens, 6e3b kpecTbsiHb ¥ Bnagbuia BecbMb ThMB, uTO Ha
MOBEPXHOCTH H BB HBAPaXb WXL HAXOOWTCH, PACNpOCTPaHHTh Ha BChXb poc-
CificKHXB nopNaHHHX®L, KPpoMb ThXb, KOM NPHUYUCNEHB Kb NOMBIUKYLHMB BRa-
abuiamb. U BenbacTeie Toro mnpenocTaBnsieMb He TONLKO KymeuyecTBy, Mb-
IAHCTBY ¥ BCBMb TOPOACKHMD MNpPaBOMBb TOMbL3YIOUMUMCH, HO M KAa3EHHHIMDB
nocensiHaM», Kb KakoMy Obl on# BBLOMCTBY HW NpHHaAnewanH, pasHoOMbBpHo
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M OTMYWEHHHIMB Ha BONK OTH MoMbluWKoBb, npiobphkTaTe nokynkoio 3emnio
oTb Bchxb Thxb, kou umMbBIOTBH no 3akoHaMbL npaBo Ha npoaaxy®. Bb
1804 r. aTo npaBo pacnpocTpaHero Ha MNIOAEA RYXOBHAFO COCTOSHIA.

‘Bo Bcemb ocTaneHoM®s Exatepuna Il ywuutoxuma Th orpanHueHis
npapa co6CTBEHHOCTH, KOTOpPHSA ycTaHoBneHu [leTpoMb [ Mab ubnein kaseH-
HblXb, A HMMeHHO: MaHudbecToMb 28 iHA 1782 r. nBOpPAHAMB MOATBEPKAEHO
»NPpaBo COGCTBEHHOCTH HE TONbLKO HAa MOBEPXHOCTH 3€MJIM KAXAOMY M3b HHXDB
npuHaanexmaled, Ho U 8b Hbapax®  TOH 3eMn¥ M Bb Bodaxb €My npHHampne-
Waluxb, Ha Bchk COKpoBeHHHE MUWHepanwl M fpPOM3pacTeHia U Ha BCh M3Db Toro
obnaeMble MeTannb“. 3TO BHOBbL MOATBEPXAEHO KKANOB. rpaMOT. [OBOpPSIHaMb
1785 r. (cT. 33); Takoe nocTaHOBNEHie BKAIOYEHO BB ABOPAHCKYI0 MNPHBH-
neriio noToMy, 4To, no Muicnd ExkaTepuHsl, Kakb MH BUALNM cedvach, npaso
Ha 3eMAI0 MNpPUHHAANEeXUTDB MCKIIOYHTENbHO ABopAHaMb. H3b npuseasexHaro
ofwaro npuHUMNA caMa 3aKoHojaTenbHWua caobnana cnba. vacTHHe BIBOABI:
KAMALA MOWETD Bb CBOMXb HMbHiAXDL paspaboThiBaTh HcKonaemba Gorart-
CTBa; HUKTO HE MOXETb 3aHMUMaThC 3THMB Bb Yywuxb HMbHiAXB (6e3ab co-
rnacis Bnanbneua), a paBHo Tpe6oBaTh Ka3eHHHXB JiBCOBBL Kb CBOHMB 3aBO-
naMb; AobbiToe coctaBnsieTh coOcTBeHHOCTb Bnaabnbua; nHWL 3a 30M0TO M
cepebpo oHb 06s3aHb ynnaTWTh Bb Ka3Hy 10 nonio. OrpaHuyenis, nocta-
HoBneHKulA [letposb | oTHocuTenbHo nbcosb, Exatepuna Il cmaryana mocre-
fIeHHOo, NoKa, HakoHelUb, Bb ManudecTd 1782 r. Bch uacTHbie nbca, B TOMB
ydcnbh H 3anosbaHbie, npegocTaBneHH BB NONHOE pacnopsixedie Bnanbnb-
1leBb; OHH MOTYTH NONb30BaThCA Bb HHXDL BCAKHMH DpORaMHM [EpeBLEBH, H,
o6paTHO, HHKTO CTOPOHHIA, BBL TOMB unMcnb W Ka3Ha, HE MOXETH NOMABL3O-
BaTbCA nbcoMb 6e3b BonuM Bnagbnbua; CTOpOHHie MoryThb npio6pbraTh OT®
Bnagbneua nbcwy no morosopy. [lpw 3ToMB HMnepaTpyHua Bulpa3una Ha-
Aexay, uTo Bnagbnoubl caMu no3aboTATCH O COxpaHeHin nbcosb AN co6CTBEH-
HOR nonb3bl. Bb wanoeaHHoi rpaMoTh ABOPAHCTBY BLIPAXEHO TOXE MocTa-
HOBNEHie Takb: ,MOATBEPXAAeTC 6NaropoAHHMB NpPaBo COGCTBEHHOCTH Bb
Bb nbcaxb, pacTyluuxs Bb MXb Aayaxb, ¥ CBOGOAHAro uxb ynoTpebneis.

Orpauuyedia 8s yz00baxs, puibHof nosnbd W nyenoBoacTeBbd yHMYTO-
WEHH yXe npHBeNeHHBIMH Y3aKOHEHiAMM, KOTOPHIMH TNPEROCTABNEHO [1paBo
NONHON COGCTBEHHOCTH HaCTHHIMbL NKUAMB HA BOMK M nbca. Ho euwe paHbue,
Bb 1775 r., umnepaTpuua oTMbHMNa c60pb Cb PLIGHHXBL NoBenb, YbMBL 3TH
nocnbAHiA ecTecTBEHHO TMepewnu Bb NONHYl Co6CTBEHHOCTL obnanaTeneh
BoAb. TOYHO TaKb e BO3CTAHOBNEHO K NpaBo COOCTBEHHOCTH Ha MENbHHUGI,

Csofona nuuHoil co6cTBEHHOCTH, ycTanoBneHHas Exartepuuolo BB BHIb
NpHBHNETii ANA NByXb cocnoBid, o6obianacb MNOCTENEHHO NpH e NpeeMHK-
Kaxb, no mbpb ocBoboxaeHis npounxb knaccosb obliecTBa, M Bb HaCTHOCTH
ceslbCKMXDb ofuiBaTeneil, Takb 4To Bo BpemeHa umn. Anekcanapa Il Exare-
PHHMHCKIH NpHHUMNB, NepecTaeb 6HTL npusunerielo, cabnancsobuleio npaso-
BOIO HOPMOIO BCErO HACEMEHis: Ka3eHHH# HHTepech, CTONb 3aMbTHWA elue
Bb NEPBLIXbL H3AaHiAXb cBoja, cMbHAETCS rocnoacTBOMB NONHONPaBiA BB
FPa¥XOaHCKUX'b OTHOLWIEHIAXS.
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Octanuce W ynepkabl Bb 3akoHb nuwb TH orpaHuyeHis BewHHXb
npaBb NHUA, KOTOPHI HEOOXONMMH ANl COXpaHEeHis cBo6oAL WMYWECTBEHHHXD
OTHOWEHIR RPYrHXb NUUB, T. €. cepsumyms:. Bb nonbsy rocysapcrsa ynep-
KaHO NPaso Ikcnponpianin LN TOCYNAPCTBEHHHIXL noTpeGHocTed. Hobuk
THNB FPaXAaHCKHUXDL NPaBb, Bb OCOBEHHOCTH e BEUIHLIXb OTHOILEHIN, XAeTb
BhipaXeHis Bb HOBOMB Ipaxi. YMOXEHiH,

O6uiti 0630ps ucmopiu npasa cobemescrnocmi na Pycu.

H3b npeacraBneHHHXxb $aKTOBB HCTOPIH NpaBa COOGCTBEHHOCTH, Bb 0COOEH-
HOCTH Ha 3eMnio, cnbayeTs, YTO HCTOPIA CO6CTBEHHOCTH pa3BUBaeTCs B COOTBET-
CTBiH Cb MCTOpi€l0 APYrHxb rpaXAaHCKUXB® MpaBb nuua; npaso cobcTBeH-
HOCTH pacTeTb BMBcTh ¢cb Bo3pacTaHieMb cBoGonH NUUa U NoHUaeTcs BMbeTh
cb noHuxeHieMb ed. M HaobopoTt, BO3pacTaHie WM yNanokb npaBa co6CTBEH-
HOCTH BRneYeTH 3a CO60I0 HNK BO3BbIWEHIE HIM MNOHWXEHIe JHUYHLIXD NpaBb.
[1pH nonHoM®b cThcHeHin Nuua Co03aMH POROBHIMB MNH OOIWIHHHBIMDL, T. €. 84
()pvamu.‘/min apesena, noutn HbBTH cnbaose npaBa yacTHOM cobCTBEHHOCTH,
pasyMbeTcs no3emenbHOW; KOrAa poAnl M OOUIMHLI CNHBAKTCA Bb roCyAap-
ctBb U cThCHAOTCH HMDB, TO NpaBa YacTHHXB NHUDBL (KaKb JIHYHBIA, TaKb H
HMYILECTBEHHHIA) BHICBOGOMAAIOTCH MH3b MPEeWHUX® Y3b; 3aTO HAa HKHXDB Ha-
naraeTb PyKy rocyRapcTBO: MOCKOBCKIC 20CYOapie CKNOHHE CYHTATL CE6S eAMHEIMH
BepXxoBHHMH cobcTBeHHHKaMH. Ho BB rocynapcTeh, cdephd HecpasHenHo
obiupubiieii, npaBa 4aCTHHXDB NHUBL MOryTh o6painarbcsd W BO3pacTaTh Cb
6onbWHMB NPOCTOPOMB, YEMB BB NpPEeXHHXE THCHHXB COIO3aXb POAOBHXB H
o6lMHHBIXB. HakoHews, Koraga rocyaapctBo 85 ncpiods uMucpi oumilaeTcs
oTb npumbceil 4yacTHO-MpaBHLIXB, M NHYHLIA NpaBa rpayaaHb BEICBOGOKAAOTES,
T0 BMECTE ¢b TEMDB yCnoBHbIS W OrpaHHYEHHHS BeELHLIS OTHOLIEHIS 3THXDb
nocnbAHHUXDB, cCNoXHUBWIACA Bb NpPEAWeECTBYOLliS 3n0XH, AOPAcTawTbL A0 MNon-
Haro npasa COGCTBEYHOCTH, CHayana anA HBKOTOPHXb KnaccoBb oOLIeCTBa,
notoMs ans Bchxb. Takb nocTeneHHo OAepXKHUBaETCR OfHAa U3b BeHYAHIIHXD
no6tab uenosbyeckuxb o6lIeCTB®L,
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O0bA3ATE/IbCTBEHHOE NPABO.

Jlumepamypa: Cu. suiwe cod. Hesonuua.

Kanycmuns: ,Ipesne-pycckoe mnopyuntensctBo® (C6opH. Meitepa u
otabneHo. Kas. 1855).

Runosrogs: ,OnuTb paspaboTKH KynuHxb TFPamMoTh, NoMhlUEHHLXB Bb
akTaxb lopuanyeckuxb™ (ibid). Kas. 1855.

M. H. [luxno: ,Hctopuueckiit ouepksb MBphb rpammaHcKkaro B3blCKaHis
no pycckomy npasy“. Kiess. 1874.

A. 3azoposcxiii: ,VicTopuueckiii oyepkb 3aMa Mo pyccKOMy npasy 1O
koHua XIII ct.“. Kieb. 1875,

Ao M. Merrwurs: ,Tpamott XIV v XV BR. MockoBckaro ApxuBa MH-
HucrtepcTtBa locTulin. Mxb ¢opMa, comepmanie M 3HaueHie Bb UCTOPIH PYC-
ckaro npasa“. M. 1883.

C. Huxonoss: ,TlopyuyuTensCTBO Bb €ro HCTOPHYECKOMD DPasBMTIH MO
pycckomy npasy“. Cn6. 1895,

Obwee yuyeHie.

1. [Tonamic 065 o6asamerscmess 8s dpesre-pyccxoms npasss. Ucthu-
Hoe foHATie o6b o6asaTenncTBb, Kakb o npask Ha dmicmeis Apyroro nuua,
He cpa3y AoCTHraerca Bb ucTopiu. Bmbero npasa Ha abucteis nuua BB
IpEeBHOCTH TNPAKTHKYETCS TNpaBO Ha A0 H3b 0643aTenbCTBb NOCTOSIHHO
BO3HHMKAIOTB, T.CK., BEUIHHA NpaBa Ha ob6s3aHHoe nuuo. Takis npaBa BO3HH-
KaloTh 6. 4, Cb MOMEHTa 3aKkiiodeHin o6A3aTenbCcTBA: Takb, NpU  noroeoph
3aiiMa o6uikHoBeHHO (KpoME cnyuyaesb Toprosuixb cABNOKDB) HacTynaeTs nnY-
HBIl 3aKnNam®b NOMKHWKA BBpHTENo (3aKynmHMYECTBO M Chnyxunas kabana); no-
roBopb JIMYHAro HaWMa MNpsMO BeleTb Kb YCTAaHOBAEHIO MNOMHAro W Hemnon-
Haro xononctsa (moapo6ube 06b 3THXL sABneRifixb cM. Bhile 0 XononcTeh).
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OTebTcTBEHHOCTL NO 06s3aTenbCcTRAMb NalaeTh TOMBLKO Ha JIHUO, a He Ha
uMyllecTBOo ero, u6o obs3aTenbcTsa UMbBIOTL BRONHE NMYHLIA XapakTepb, —
TaKb NPUpPaXaOTCA AWMUy, u4To HeoTAbnUMH oT®H Hero. Bb cuny atoro npu
UCMONHEHIn 06a3aTenLCeTBa B3bICKaHie He ofpaluaeTcs Ha UMYLLECTBO NOJKHUKA,
xoTsi 6l OHO Yy Hero M 6hNIO, a Ha NHUO ROMKHWKA, 3TOTH mMOCABOHIA Bbl-
NaeTcsi KPeiHTOPY rofioBOIO N0 WCKyna.

Mockosckan anoxa nbnaets wars Bnepea® Bb NPUBAHNKERIM Kb HCTHH-
HoMy nousTi 06 obasarenscTBaxb. Cyaebuuxb 1550 r. (BB cT. 82) Bocnpe-
IlaeTh Mpu porosoph 3aiMa HOMKHHMKY CNyXuTe Yy cBoero BbpuTens 3a
POCTB: ,MHTH HMDB 0 ce6b, a He Ha meHbLTW pPoOCTH MaBaTH“; 3THMB, OYEBHIHO,
BOCTIpEILRETCS NIKYHRMA 3aknanb npu norosophd 3aiMa. ToTb xe CynebHuK®b
CTapaeTcs OrpaHHYUTL CHAY [OroBOpa NHYHAro HaMMa, Kakb HMCTOMHHKA XO-
nonctea (cM. ero cT. 78 u 76). Y3akoHeHina 3TOro BpeMeHY 3anpeuiaioThb BH-
naBaThb HECOCTOMTE€NbHAro RonxHWKa BEpuTenio 81 BByHoe pabeTso; BBL 1558 r.
NpHKas®b obpallancs ¢b BONDOCOMB Kb 3aKOHOAATENbHOM BNAacTH TaKoro poJa:
RbkoTOpble M3B HECOCTOATENLHBIXDL NOMKHMKOBBL CaMW MPOCATH, NpH Bunayd
HXB KPeAHTOpy, MO3BONHTb MMB NOCTYTIHTH Bb NOAHHE XONOMH Kb 3TOMY Mo-
cnbavemy. Llapr He pa3spbwmuns 3Toro, a npukasanb BuAaBaTh TONOBOIO
TONbKO A0 McKyna (T. e. ans oTpaboTKH pojra Bb onpefbneHHHH 3aKoHOMDb
cpokb). Hakoneun, Bb XVII B. (¢cb yk. 1626 r, aus. 15 u 1628 noabpsa 17;
cM. Yk. kH. 3emck, npuk. c¢T. X, 7 ¥ Xlll, 9) paspbwaercs obpawath B3bi-
cKaHie Cb NHLa Ha HMMYIIECTBO, CHayana Ha ABOPbl M XHBOTH, MOTOMBL Ha
BOTYHHE ¥ nombeTbs. [loaxe Toxe npuMbHEHO M Kb MOCafCKUM®B NIOAAMD
(cm, yx. 1643 r., nek. 27; YxasH. kd. 3eM. npuk. cT. XXXIII), a nmenno Thxw
H3b HUXDB, KOTOPHE CTORTH Ha npasexd, a okynuThca HMB HeubMb, BenbHO
He OTHaBaTh MCTUAaMBb TrONoOBOIO, a npojasaTs (Cb NY6AHMYHArO TOPTY) UXB
nBopu ¥ naBkd. [lpu 3anorosbixb cabnkax®t UMyWeECTBO 3ANOXKEHHOE o.le-
meopAemca, CTAHOBUTCA ,MOPYKOIOY, HAH KODPEaNbHHMb AOMKHHKOMB (CM.
BHWe cTp. 593).

Borb cnbme HoBaro B3rnAmna Ha o6s3aTeNbCTBEHHHIA OTHoweHis, Bb
CBSI3H Cb TaKUMBb B3rNSROMD Ha CyluecTBo 00833aTensCTBa CTOMTDL phiueHie
Bonpoca o nepexonb unu Henepexoab o6asaTenscTBb no nacnbacTey. Ecnu
obs3aTenLcTBa NafalTh TONbLKO Ha NMUO obs3aHHoe, ThcHO cpacTawTea Cb
€ro JIMYHOCTLIO, TO TOHATHO, YTO H MEpexof’> Hxb no HacnbacTsy 6uinb 6ul
HEBO3MOXeHB, M60 NUYHBIA NpaBa Bb HAcNBACTBO He MEpexomsTh. YnomeHie
nonyckaeTsb 3TOTb MNEpPexoldb ToNbKO Bb HacnbpoeaHin 1o 3aKoHy (Mexay
POSCTBEHHHKaMH) M NPHTOMDB BoipawaeTcd o06b 3TOMb TaKb: ,A noxomams
vcTusl no ThMb kpbnocTAMb (Ha yMepluaro) HCKOBB CBOMX® MCKATH Ha xeHb
n Ha AbTexb, UNH Ha HHLIXD PONY €ro, KOMY JXHBOTHI €ro M BOTHHHBI 4OCTa-
HYTCA...* TO 3TO UMb NO3BONAETCA (X, 245, cn. 132 wn 207 u yk. 1676 r.
mapta 13, ct. 5). Tors me B3rmaas 3ambyaeTca BB 3akoHogaTenbcTBh M
nocnt Ynoxesisa u. A. M.; uMeHHo yx. 1676 r. liona 20 nosponsieTes McKaThb
no o0693aTenbCTBaMb ,Ha POACTBEHHMKAXb HXDb (YMEPIWHXD HOMKHHUKOBD),
koMy nocnd Mxb gaHet 6yayTb NoMBCTbA MXB M BOTYMHH, H RBOPHl W MHBOTH“,
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DToTbh BOMPOCH YACHWUTCSA cedfyach, KOrfa Mb MepeitieMb Kb pascMo-
TphHilo nUUB, yyacTByoWHXbL Bb ofasarenscTsh. BrnpoyeMb M 3HaeMBb yxe,
4TO 06si3aHHOCTb eHbl, AbTel (a OTY2CTH POACTBEHHHKOBB) HOJMXKHHMKA OTBb-
yaTbk nocnbk ero cMepTu no ero ob6sA3aTenbCTBaMb, ycTaHoBAeHHas euwe Pyc.
Mp., ocHoBuBanach (kakb H caMoe npaBo HacnbAcTBa) Ha NHYHLHIXB OTHOlUE-
HisIXb UXb BB ceMbd ¥ BB ponk.

2. Jluua, yyacTBywWiA BB 0083aTenbCTBh.

Mo cywecTsy nonaTtia 06b obs3aTenscTBb, OHO MoxeTb HMMETL cuny
TONLKO MEXAY NUUIMH, ero 3aKMOYHBWHMH, HNW Bb HEro BCTYMHBLUHMH, He
NpocTHpasch HU Ha Kakoe TpeTbe nuuo. Ho 3ToT®h NpHHUHMMDL BHAOH3MbBHsAeTCA
Bb NpeBHEe-pycckoMb npask.

a) HeoGxosumoe yyacTie TpeTbuX® AMWL Bb 06A3atenbcTsd. [Tonarie o nuub
$HU3MYECKOMD HEACHO €lllé W Bb MOCKOBCKOMB NpaBh: NopaobHO BeUHHM®B npa-
BaMb, M 0053aTEeNbLCTBEHHbLSl NpaBa NMpUHAaLNeXaThb fpexae Bcero cemsh; 6uino
y¥e TOBODPEHO, 4TO CYnpyrb orsbyaeTsb 3a cynpyra, oteuwb 3a abteir u abrn
3a OTUa HE TONbKO NO CMEPTH 06sA3aBLIAroCs, HO M NPH MHU3HM €ro; BecbMa
4acTO Bb aKTaxb AOrOBOPOBBL NPAMO WMMEHYIOTCA, Kakb 0O0fi3aHHHe, fpouie
ufleHsl CeMbH; ecinu e atoro HbTH, TOo yuacrie nocnbmHuxb nompasymbBa-
€TCsl; HUCXOLSIie He MOTYTbH BLIKYNAaTb POROBOrO HMYILUECTBA, OTHYMAEHHAro
MXD OTLOM®B.

lMono6Haa saToMy HeobxonMMo-KoppeanbHas CBsi3b BO3HHKAeTh BB OTHO-
WeHiAXb rocrnoiuHa Kb CMyraMb ero d KpecTbsiHaMb. Bhbputens, apu Ha-
CTYMNeHin cpoxka HCnonHeHis obasartenbcTBa, He HUMbA NOAL pyxkaMH rnaBHaro
ROMKHHKA, MOXETw NPeNbSBUTbH HCKDB Kb Nio6oMy ero uenobbKy, KOTOpPHH
nonajeTcs emMy noib pyKy, W ToTb 06s3aHb oTBbuate. Ha sToMb We ocHo-
BaHO Y3aKOHeHie O TOM®B, YTO, MPH HECOCTOATESILHOCTH KPeRUTOPa-roCcfoAuHa,
B3biCKaHie NPOHU3BOAHTCS Cb ero CNyrb W KPecTbsiHb! ,KTO HE YYHETH Ha
npasext oTcrauBaThCs, ¥ Thxb niofeit NocuNaTh Bb BOTYHHBI H NOMECThS, H
BenbTH NpaBUTH Ha NIOfiEXb UXb M Ha KpecTbAHbxb“ (Y. kH. 3em. np. XIII, 9).
Ha ToM®b e ocHOBHIEaeTcs Ao3BoseHie rocnofaMb 3aMbHsATL cebs noabMH
M KpecTbsHaMu Ha npasexs, Bvb 1629 r. npukasb cnpawusans uapsa: ropo-
noBule asopsaHe W abTH Gosapckie camu Ha npaBexb cToATH He XOTATH, a
CTaBATH Bb CBoe MHBCTO Niodedl CBOMXDBb ANS BONOKMTH CrpalldBaercs, Rony-
cKkaTb nu 370o? [IpHKa3b He BHAHTH HHYETO HE3AKOHHAro Bb TaKOH NOAcTaBKH
BMbCcTO o6fizaHHaro nuua ApPYroro; OHb 3aTPYHAHSAETCH TONIbKO BONOKHTOI.
Llape He npH3Han®L HYMHHMBL OTMBHUTL Takyio 3ambry nunb (ibid. X, 8).
O6paTHo, obasaTenscTBa CNYrb M KpecThAHB (Mo Kpaitnein mbpb obasatens-
CTBa, BO3HHWKWIA HM3b OENUKTOBB) Bb TO Xe BpPeMs MajaloTb M Ha TOCNoAb
MXb. ,BHITH (YacTHOE Bo3Harpaxiedie nuuy, noTepnbsuieMy 0Tt npecTynneis,
COBEpLUEHHArO CYrold) WMaTH Ha ABopsiHeXb M Ha IbTexb GoApCKHXDB W Ha
NPUKa3HHIXD NOfexb, KOMY KTO cnyxuTb® (YCT. KH. pa3b. npuk., Kom. YK.
1625 r,). Takas B3anMHas CONMAAPHOCTL O00S3aTENbCTBEHHEIXBL OTHOIIEHIH
MEeXJAy TOCHOAMHOMD W €ro cnyraMH OcOGEHHO OTKpbIBAeTCA H3b cT. 22 H 23
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Llap. Cya., KoTOpuisi NO3BONAITHL NPERbABAATE HMCKB Kb HaMBCTHUKY wunu
BOJIOCTENIO NO NPETEH3iAMb KaKb Ha HWXb CaMHXb, Takb H Ha HXB CAYTrb
(,nonei*).

6) HeoOxoaumoe BCTYRAeHie Bb 00A3aTEALCTBO TPETLAr0 AMUA (B3AMIBHE
o6asasuazoca). MockoBckoe mnpaBo 3HaeThb M NPEABHAMTB Cny4ad, Koraa
TpeTbe NBLO, HE yyacTBoBaBilee Bb o6s3aTenncTsb, AOMKHO no Heobxomu-
MOCTH 3aMBHHUTBL OZHOro H3b YYaCTHHKOBDb. TaKWXb CAy4aeBb Mbl HAaXOAHMb
Bb HeMb OBa. [lepBuil cnywai HacTynaerb TOraa, Korga, npu cyaebHoMb
cnophk 0o6b McnonHeHin ofssatenbctBa, Abno pbweno Henpaso BcnbacTsie
noakyna. Toraa cyabs HNH IbAKb, BUHOBHbIE Bb HENPaBOCYNiW, NONMHBL ynna-
TUTb HCTUOBBD MCKb. [lo TpeboBaHi pa3yMmHocTH, cnbposano 6wl Bb TaKOMb
cny4ab BoacTaHoBHTB AbNO W, MO Xo@y ero, NPHUCYOUTb Kb JAOBIETBOPEHIK
OOHOM CTOPOHH IpYyrolo, a JMuo, NOMyCTHBlIEEe HenpaBocylie, Haka3aTb. Mexny
TEMBH MOCKOBCKOE NpaBO YAOBJIETBOPAETH HENPAaBO OOBHHEHHYIO CTOPOHY Ha
cyeTb CyAbH, OCTaBnss coBepuwleHHO 6e3b oTrebTa BoOrpoch, Kakisa ke nocnba-
cTein 3To MMbeTs AnA cTopoHH, HenpaBo BuiMrpaBwer Hckb (Cya. uap. cT. 3
H 28, nONLTKY O6BACHWUTHL 3Ty CTPAaHHOCTL CM. Bb HalWeMb npuM, 58 kb
u. Cyn.). Bropoit cnyyait HeobxomuMoit 3aMbHu nuua Bb obssatensctsb cTo-
POHHHMB JIMUOMD eCTb BO3/OKeHie Ha y6ifily, WAM npu4YMHMBWArO yBbuybe
0693aHHOCTH YNOBNETBOPUTbL NO AonraMb YO6UTaro HWnu u3yBbyeHHaAro HUMb.
O6sizaTensctBa HMBIOTH CTONbL NHUYHLIA XapaKTepb, YTO OTHABLLIM XH3HL THMB
caMuIMb ycBosieTb cebb v o6a3aTenscTBa, nexaswisa Ha nuub, XoTA npu 3ToMB
MOTYTDB OCTaThCsl HaCABAHHKM M MMYLIECTBO, Bb KOTOPOMB OHH HacnbRyoTb
(Ynox. X. 258, Hoeoyk. cT. 1669 r. cTt. 70).

B) Kpomb cnyvaesn Heobxomumaro BCTynneHis Bb 0653aTenLcTso, Mo-
CKOBCKOE NpaBo 3Hano A06poBoAbHyl0 3ambry amua Bb 06a3aTesbcTet ApPYruM®b.
H3b akToBb koHua XVI B. BUAHO, 4TO KpPeaUTOpPDd MOT'b, HE3aBHCHMO OTb BONH
IONMX¥HWKA, Nepenatb CBOM MpaBa No 00A3aTeNsCTBY BCAKOMY CTOPOHHEMY
JIKLY, MWL 6Bl TOJNIBKO 3TO NHLUO 6uno npaBocnoco6HO BooGule H Bb OTHO-
WeHIH Kb JAHHOMY poly 06s3aTensCTBh Bb YAaCTHOCTH, MH roBopuMtb 3abchb
0 TaKb Ha3blBaEéMOMb ,BhHAaHHLIXB Kabanaxb“, Korga KpeauTophs nepejaerTb
cBoe npaso (kabany) TpeTbeMy NMlUy MAM Bb Aapb, WNH 3a CBOM [ONMbL 3TOMY
TpetbeMy. B nepeoMb cnyuyak oHb monkens BMbcThk cb obsizaTenncTBOMB
BPY4YHTb H ,HAaHHYIO“, T. €. COBEPWHTb HOBHH aKTb. OaHako, 6narofgapsa nuy-
HOMY XapaKTepy o06f3aTenbCTBB, 3aKOHORATENbLCTBO AONTO HE MNPH3HABanNo Ta-
KoM LiecCiH 3aKoHHOIO; no Kpaiuen Mbpb yk. 1588 r. (Yk. kH, BbaoM. kasH.
cT. XXI) roBopuTs: .o TEMB kabanaMb M MO MaMATEMs Cyda He JaBaTH“;
HO yn. 1628 u 1646 (Yk. sem. np. ct. XLII) n ¥Ynaox. (X, 258), onuce-
Bas COCTaBb BHAAHHOM Kaba/lbkl TOYHO TaKb Xe, NPH3HAKTD CHNY 3THXDb Kabanb,
Ynox. oTKka3wlBaeTh HMb Bb MPU3HAHIM TOMLKO Toraa, Korga Takas Kabana
He MOANHCaHA, T. €, aKTh nepefayd He O3HA4YEeHD HA HEel caMoil, MNY Korpa
y npeabssutens wbTe gaHHoM Ha Hee. 3arthMb Takasa ¢opma Oymarbp Ha
npeanasuTens cabnanace oblwen # Aaxe NpUMbBHANACH Kb 3aKNaAHHMb. Tak.
06p. MOATOTOBAANKCL 3NEMEHTH BEKCENbHAro Mpaea, KOTOPOE, OAHAKO, ABHIOCH

Bub6nnoreka "PyHusepc"



NUWe Bb NEpionb HMMNEpiH ¥ YCTAHOBAEHO 3aKOHOMB, 3aHMCTBOBABLIWMD CBOE
copepxaHie W3b HEMEUKUXB HCTOYHHKOBD.

Ho monxuuk® MoOrb nepenath csoe 06s3aTeN-CTBO TOMbKO Cb cCornacis
KPEAHTOpa; €cnu TOTh, Ha KOTO OHb aCCHTHYeTb, OTKAMETCS OTb HCMOJHEHis
o6s3aTeNbCTBA, TO KPEAMTOPb BCeraa cCOXpaHseTh perpecch Kb REpPBOMY
RomkHuKy. Lleccis oT® ROMKHHKA TeXHUYECKM HasbiBanach nepesodoms. Ile-
peBodb NPH HeHcnosHeHiW ob6A3aTenbcTBa NaBalb BBPHUTENIO NPaBo Ha JIMUO
LIOMKHHKA.

3. Bo3HUKHOBeHie 00A3aTeNbCTBA.

O653aTensCTBEHHBIA OTHOWEHIA MEXAY NHUAMH MOT'YTh BO3HHKHYTbL WM
Benbacreie obooaHoi Bonu o6buxb 06A3HBAOIIHXCA CTOPOHB, MAH NPOTHBL
BONW ORHOM H3Bb cTOopoHb. [lepBoe oTHoleHie Ha3biBaeTCA LOTOBOPOMB, BTO-
poe—-0653aTeNbCTBOMD, BOIHHKAOWMMD H3b BHHH (NpPECTYNieHis, NpocTymnka,
HEOCTOPOXHOCTH, HEHCMOJIHEHis ofs3aTenscTsa aorosopHaro). Kb rpaxaaH-
CKOMY MpaBy Bb TOYHOCTH MOXETH OTHOCHTLCS TONMLKO NEpBbl poib ob6s3a-
TENbCTBB; CYLWECTBEHHLIS YCNOBis BTOPHIX®L Pa3CcMAaTPHBAIOTCS Bb YroNOBHOMB
npaBk. [lloaToMy panbe Mul 6yneMb TOBOPHTE 06b 0683aTENbCTBEHHOMB
npash TONLKO MO OTHOLIEHI® Kb AOrOBOPaMb.

Ons BO3HUKHOBEHI QHOroBopa rnaBHoe U HeoO6X0oQHMOe YCnoBie ecTb
cBo6onHan BONsS M Co3HaHie poroBapuBaloluxcss cTopoHb. OTciona camo coboio
BuITEKaeTh, YTO LOroBOPD, 3AKIIOYEHHHIH MO NPUHYXKAEHilO, He HMBeTb HuUKa-
Ko cunut. Kaks HM npocTo 3ro TpeboBaHie, OOHAKO MOCKOBCKAs MpaKTHKa
enBa MoTrna CNaiHTh Cb SBMEHIAMH NPOTHBOMONOXHLIMM, aKThl TOrO BPEMEHH
€oaepXaTh Bb cebb yacTHa kanobw Ha TO, YTO J[ONroBoe 06s3aTenbCTBO
MIIH KOHTPAaKTb KYMAW-NPONAXH BbIMyHeHB Yy KOHTpareHTa HCTR3aHiiMH, WIH
yrposow uctasanin. Pasbupats nopobunissi nbna 6wno ThMb Tpyaube, uto
Takie akTel MOTNY NOABNATHLCS BB NONHOW KpbnocTHo#t ¢dopmb Toro BpeMeHH;
06MAYHKD MOI'b CTAKHYTbCS Cb TUIOWAAHBIMKA MOABAYHMH (TOrAAWHHUMH HO-
Tapiycamu), B3ATb HXxb Kb ce6b BH NOMDB M Tyna xe obMaHHO 3a3BaTh XepTaY,
unu BMBeTd ¢cb moagbAYMMH HabxaTh Ha ero NOMb W oTpb3aTb eMy Takumb
06pa3oMb NMyTb OTH BCAKHXD COOBUIEHIA ¢ CTOPOHHUMH JTHUAMH, KOTOPHIST MOFNH
6uiTh cBuabTensmMu, UmeHHo Takoi cnyvan uMbeTb BB BHAY Ynow. (X, 251),
OTtclona BO3HHKNO 3aKOHONATeNbHOe TpeboBaHie, YTOOH O TaKHXBL COBLITIAXD Mo-
nagaema 6mina cyne6Hoit BNacTH siBKA ToTyacb ke nocnb cobuitis, BB Cpokb
He cBbile HeABAW, T. €. CNOPB O BHIHYXAEGHHOCTH 0683aTENLCTBA MOXETDH
ObiTh 3afBfieHb NHWb Bb CEMHAHEBHHIA CPOK®.

TpebosaHie cBO6OAHOR BONA OTDH 3AKMOYALWHXD NOFOBOPHl HE BblAEp-
}aHo, oiHako, BrnonHbk W BB caMoMb 3akoHodartenscTBL Toro Bpemenu. OHo
caMo HHorna tpebyeTdb, UTOGW AOrOBOPHLIS OTHOLUIEHis BO3HUKANH MO Heobxo-
avmoctd., Taksb, npn Havyanbd npouecca AoroBopb nopyuuTenscrTBa (0 sBkb Kb
cyny) obLIKHOBEHHO COBEPLIANCSH HEBONLHO WIH ONHOIO CTOPOHOK HAH 06buMu;
3TO Torja, xorga cyne6Has BnacTb HACHNBLHO OTAAaBana Ha MOpYKH ob6BHHsAe-
Maro ero poACTBEHHWKaMb MM OGWMHHHKAM®D.
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B® apyroMb cnyyah AOTOBOpPB COCTaBNAETCS MOMUMO BOMK ONHOTO H3b
KOHTPAareHTOoBb. TaKb, KBAPTHPHbIE X037€Ba JHUDBL BOEHHHIXb, BO BpeEMsA No-
X0zla, CYMTAIOTCS NO 33aKOHY [ENO3MTapaMu HXb Bellleit. Xo3AWHB HAOMKEHDB
TIPUHATL Bellb HA COXpaHeHie NpH BHICTYMNERiIM KBapTHPAHTA Bb MNOXOAb. Bb
3akoHE TonMbKO copepxHTCcA HaMmekb Ha ato (Ynox. X, 190). Ho npoueccy-
anbHHE aKTH TOTO BPEMEHM YKAa3biBaloTh, YTO TaKod nopsinokb Abna ycBoeHb
6unb nosciony. Takb, NMCKOBUYM KANYIOTCH, YTO ,HWYTH Ha HUXb, MOCARCKHXD
nonkxs, ka3akd, 6paHAcA, NOKNENOMB, MOKNAMEEBDL W MOCTaBNEHbS, BOPOBCKH,
py6nessb no 5 #u no 10 u Gonwu* (Pycck. Uct. Bubn. I, Ne 177).

HoroBopdb, 3axk/MOYEHHHIA NpM OTCYTCTBIM SiCHAro Cco3HaHiA (Hanp., Bb
cocTodAHin onbsHeHin), HenbicTeuTenens ([ck. cyn, rp. cT. 114), ObssarenscTsa,
OCHOBaHHbIA Ha o6MaHd M ownbkh, HegbhcTeuTEeNbHH, OO6MaHBb BO3MOXEHD
OTHOCHTENbHO NHUa obs3biBaollarocs (ero TOMEECTBA M NPaBOCROCOGHOCTH),
OTHOCHTENBHO NpaBa nuua (MpoAawa 4yxXoH BeliH), OTHOCHTENbHO npegMeTa
ofs3aTenscTBa (€ro TOXAECTBa W KauecTBb). DTa CTOpPoHa 06A3aTeNLCTBEHHAIO
npaBa YsSCHSIETCA Bb MOCKOBCKOMDb npaBk TaKb e Mano, Kakb MOWeEHHHWYe-
CTBO Bb yronoBHoMb npasb. 3aKOHORATENbLCTBO TOMO BPEMEHH 3AHHTEPEecOBAHO
BChbMH 3THMHM NOHATIAMH NpPeHMYLIECTBEHHO MO OTHOWEHI0 Kb QOrOBOPY KyMmH-
NpoRa¥H W cnymunod kabankt W NPUTOMB NpeHMyLIECTBEHHO Cb YrONOBHOM
Toyku 3phHia. Kynuswii sews, Ha koTopylo npogaBeur He HMBNbL npasa
co6CTBEHHOCTH, NOABEpraeTcss OMACHOCTH HE TOMbKO MOTEpPATb Belllb, HO M
6biTb NMpHBNEYEHHHMD Kb cyly o6 yyacTid Bb Kpaxbd nnm ytainkb (cm. Cyx
uap. cr. 93—95; Ycr. xH, pa36. npuk. 34—35 u HononH. cT. kb Hed [V—
yk. 1628 r.; Ynox. XXI, 64—65). Bo Bchbxb 3THxb ysakoHeHifaxb noctaHo-
BSI€TCH, YTO MOKYMIIHKD HOJMXKEHD NOKA3aTh, YTO OHb HE 3HaNb HHUYEro o
nopokb B npasb. [ns 371oro 3akodb TpebyeTh, 4YTOOGH MNOKYNIHKBL noO-
Kynanb Belwd C¢b ,,MOPYKOIO“, MNIH JaWe Cb KyfM4eww M Cb 3anNuchio ed Bb
kHurd. Cb OOMHAKOBOK CTPOrOCTbI0 NPUMBHAIOTCA 3Tu NOCTAHOBAEHIA H Kb
npogaxt 4yMoro HeaBHxuMaro MMyuiecTea—seoT4HHH (Ynow. XVII 35); Ho
npH 3TOMB YnoxeHie BnanaeTs Bb abCypab: OHO MpenmnosiaraeThb, YTO YYXKYIO
BOTYHHY MOXHO MpofaTh TONBKO Mo cTaukbk cb THMB, KOMY OHB Ty BOTUMHY
nporacts“, a Mewny ThMb ganbe rosopuTh: a no kynued, HnM no 3aknan-
HOH NeHbrH Ha npoaasubd monpass, OTAATb TOMY, KOMY OHB Ty WYYXYK BOT-
4YYHY NpoAaNnd HNH 3aNOWHAB, T. €, y4acTHUKYy BB oO6MaHt maetTs npaso
NMYHAro UCKa Ha APYroro CBOEro TOBapyllla N0 MOLUEHHUYECTBY,

4. CoBeplueHie NOroBOPOBb.

Yxe u3b npeaslgyuinxnL 3ambyaniéi  BHAHO, KaKylo BaxHOCTb HMbBeTnb
coBeplieHie AOroBOpHAro aKTa ANs CyUlecTBa ero. BaauMRO BripaxeHHas BOAR
ONOTOBAPHBAOLLMXCA CTOPOHB HOMKHA OCTaBWTh BHBWHIA cnbab ana y6bwae-
Hifl CTOPOHHMXB NUUB BB CYLleCTBOBaHiW cabnku.

Oaxako, nmo apeBHed TepMUHOMOriM, BMBCTO cdssaxie (aKTa cornaiieis,
BuipameHHaro Ha abnt), 6uno Tonsko cosbwanie (Hor. On. 15, Wr. 16),
croma, cMonBa, crosopb. [3s 7-1t 1nepro0s NOroBOPsl OGLIKHOBEHHO GLINK (.20-
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8rcHbte (38 UCKNIOYEHIEMD KYNIK-MPORAMH HEeNBHXHMMLIXD Bellei), HO ¢b yno-
TpebneHieM® yxe M Toraa cuMoAuUECKUXS GOPMDB (IHTKM WU MOrapblyb—
sosnisHie 6oramb, pykoOuTLE, HNM cBA3biBaHie pykb—obligatio) H nocnyxosb
(Pyc. Mp. Ak. 14, Kap. 44). Haxe Bb [IcK. cyaH. rpaM, L[Or3BOpb HMeHyeTcs
»CMONIBOIOY, XOTS Bb He# yme pbub HAETH He TONLKO O HEPOPMANBHHXDB
NUCbMEHHBIXb AOroBopaxb (,A0CKaxb“) W o (popManbHbIXB (,3aMUCAXDB*), HO
H o6t ykpbnnewin aktoBb (cM. cT. 30, 38, 92, 101 u Hbk. Op.); 3aemb 6e3b
3anucy ¥ 6e3b 3aknasa Mo3BoNAETCA COBepluaTh TONbKO Ao 1 pybns.

Ho 88 wmocrkosckoms 2ocydapcmsrn npononkanoch He Majnoe BpeMs Crlo-
BECKOe COBeplUeHie IOroBOPOBbL. Bb 3TOMb MOCKOBCKOE MPaBO OCTAsoCh AANeKo
nosaaM 3akoHomaTenbcTBa nckoeckaro. Ewe Cyan. loanna IV nonyckan® ncku
o porosopaxb 6e3b kabanul (cT. 15) ¥ BB npouecch nossonsnbs npU ITOMB
IoKasaTenbcTBa 4pe3b cBuabTened u noeanHokb. Bb npaktukt nucbMeHHoe
coseplienie uxb Bb XVI 8. abnaerca 6onte obuwuMb, U 3aKOHB NPEANUCHIBAETD,
Hanp., YHHOBHHKaMb, NpPH ynnaTh RONMHHKOMD NeHers Bb pasHble CPOKH, Ab-
nate oTMbTKHM 06b 3THXb ynnartaxb Ha kKabanaxb M Ha 3anHCAXb,—BNpOYEMb
He OTBepraeThb elle BO3MOXHOCTH GeskabanbHuxb Aorosoposb (YcT. Bax.
rpaM., Xpucrt. Buin. 1I). Axtel, 6uiBwie Toraa Bb xoay, 6bnu xala.asi, 3anucu
u namsami.

MucomeHHass ¢opMa akToBb xoTs Bb XVI B. cubnanace Bceobuleio, HO
eile He 6una o6s3aTenbHOW NO 3akOoHY. Bb nepsht pa3w 3Ta o0b6si3aTenL-
HocTh nosABunack Bb XVII B. Bb 1635 r. ioHs 7 paHb Ownb uapcekii
yKa3b, Bb KOTOPOMBb rocyAapb FOBOPHTH, 4TO eMy BBAOMO YYHHHUIIOCH, HTO
MHOFie HWYTDH NO LOroBOPYy NOKNawH M 3adma 6e3xabanbHO—O6e3bL NHCbMEH-
HBIXD NOKYMEeHTOBb. [‘ocylapb yKa3anb OTkas3biBaTh Bb npieMb 4enobUTHBIXB
no noroeopaMb 3aifiMa, MOKNAXH MU CCYAH, €CNH 4eNobUTHYHKH HE NpeLCcTaBATD
Kpbnocreii: kabans, 3anuceit u namarted (Y. kH. 3em, np. ct. XXIV). Ttmp,
KOTOpble N0 HM3A. 3TOro 3aKoHa yxe coBepwunu 6eskabanvhyio cabnky, npe-
NOCTaBAAETCA NpaBoO MNOAaBaTb SBKK W 4eNOOHUTHHIA O TOMB A0 1-ro CEHT. TOro
We roma (Ans wuTeneh rop. Mockew), MO NpPOLWECTBiH KOTOPAro U UMb 6YAETDH
oTKa3aHo BB HMckb. 3aKoHBL CHYMTAND 3TO CTONbL BaXHBIMb, YTO BenbHO 6uINO
ny6nuKopaTh €ro ypesBuuaiiHbiMb 06pasoMbL upeab Gupuued Bb Kurtah u
KamenHoms roponb, no ynuuamb M nepeynkaMmb. CBepxb 3TOro y3aKoHeHis,
6binM M3daHB CrelianbHbe 3aKOHBl O gopMaxb coBepuieHis cabnokb ana wb-
KOTOPHIXb KaccoBb ofliecTBa Bb OCOGEHHOCTH. ,a [PEXHHXD rocynaped no
yKa3saMb H N0 YCTaBHHMB TrpaMOTaM®b Cb MNOCAACKHMH JNIOAbMM Ka3akaMb
Gonblwu pybna ccyxatua 6e3b nuceMa He BenbHo* (Pycck. Her. Bubnior.
II, Ne 178). B XVII B, cTpPorocTb HCronHeH.st 3aKOHa O NHCbMeHHOW ¢opMb
coBepiueHia cabnoks 6uina, no KOTOWMXMHY, TakoBa, 4YTO ,Yy KOro kabans
HbTB, UM YTepsAIOTCHA, MAHM TIOAEpPYTUA, WM HHAA Kakas WKOAA YYHHHTULA, H
Bb GeckabanbHuixb Abnaxb cyna He naetua H Bbputh He BenbHo HuueMmy,
x0TA 6b Ha Kakoe nbno gBaTuaTh uyenosbxb cBuabTenedt 6wNO, BCE TO HHM BO
yto 6e3b kpbnoctein“ (VII, 43).

[TMCbMEHHBEIN aKTB AOroBopa AoMmKeHBb OGuTb COGCTBEHHOPYUYHO IOANHCAHD
obasuiBaowMMKca. 3a Toro, KTo He ymbeTs rpamorh, no sakony 1629 r. dpesp. S
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(Y. xu. 3em. npuk. cT. XIIl, 7), MoxeT®s noanucaTbCst oTeUdb €ro AYXOBHLIM,
H nYWs Bb cny4ad HEBO3MOMHOCTH NOGHTL TaKylo MoAnHchb (OTUA AYXOBHAro
6nuako HET®, MNKU cb HUMDB Bpaxaa), NO3BONAETCA PYKOTMPUKNAACTBO GNMKHUXD
POAHLIXb, HMEHHO: 6paThbeBb P AHHIXD WNKH nNnemaHHukoBb, Otcioga cnbayetsb
3aKMIOYHTb, YTO HHYbE DYKOMPHKNAACTBO, KpoMb 3THXB NHUB, BOBCE He JO-
nyckaeTcsl; Bb YaCTHOCTH HE YMNOMHHAEeTCHd O BO3MOXHOCTH PYKONPHUKNAACTBA
HUCXONAUWHUXD 3a OTUOBL M obpaTHo (cn. Ynow. X, 246).

[TucbMeHnHas ¢opma He cuuTaeTcs, OfHaKo, BRNofAHb fpocTaTo4HOW ANSA
nonHoit nocropbpHocTH akta, OHa NEPeXOnNNTD NOCTENMEHHO BB KPILNOCINHYIO.

Chavana Bb BHA® HcknoueHiss, kpbnocTHan ¢opMa npumbHsaeTcs TonLKo
Kb HBKOTODHIMB NOTOBOpPaMBb: HMEHHO, paHbluie Apyrdxb 3Ta ¢opma obs3a-
TensHO NpuMbHEHa Kb NOJIHBIMB TPaMOTaMB HA XONOMNCTBO, CAYMXHIIOA Ka-
6ant v ornyckHon rpaMmoth (cm. Cya. 1-i, c1. 20 u Cya. u. 67; yk. 1558,
1597, 1606 u 1608 rr.). DToMy e ycnosiio nog4MHeHa Kynss-npoaama nowa-
neii. Mo Cyn. napckomy (94—96), noroeopb 3TOTH COBepwiaeTcs Ccb Henpe-
MBHHEMD yyacTieMb OOLIECTBEHHOM BNAcTH; MOKYMUWHKL 0653aHDb NpeacTaBUTb
nowanbs AN HanoxeHis Ha Hee naTHAa. Bb Mocksb Bnactilo, ckpbnnsioweo
a1y cabnky, 6bnK ocobble MATEHbUIMKH, a Bb ropofaxb HaMbBCTHUKH M BOnoO-
ctend. TaBpo 3anuchLiBaeTCs B'b KHUIH, HapovyHo ans 3»Toi ubnu 3asefeHHbIA
y ubnopanbHukoBb, H3b 3Toro ofuaro nocraHoBneHia u3bAtie aknaerca
TOJIbKO ANS PaTHHIXb JoAed BO BpeMs MOXOAa.

HOpyron cnyyait npumbHeHis kphnocTHoi ¢opmul, Ao obwaro yctaHosne-
Hif ea ans Bchxb AOroBOpoBBH, OTHOCHTCA Kb Kynnb-npomawds u 3sanory He-
aeuxuMocTeli, [lepBoe 3akoHoRaTensHOe ycTaHosieHie KpBNocTHOM dopMbl ANs
aKTOBB Ha HEABHXHMOCTb colepxuTcs Bb 3akoHE 1558 r, auB. 11 (Yk. KkH.
kasH. cT. [X), HO co cchnKolo yxe Ha ycTaHoBHMBLiMica o6uvait, 3abch ewe
FOBOPHTCS, 4TO Kyn4il M 3aKNalHbis 3aMMCHBAIOTCA ¥ JbA#K085; BNocNbACTRIN
sTo cosepwanock Bb [lombcTHoM® [lpuk. 3abch BHeceHie BB KHUTHM TpHKa-
308 uMbno He ogHy ubnb yxpbnnenis akToB®b.

TakoBw cnocobu cosepuwieHisi cabiokb no Ynox. Bb Ynoxenin ans
Bchbxb poloBb MXb npeanucaHsl cnba. npasuna:

Bcesikie akT (,3aeMHBIST Kabans:, 3anucH MM MHBIA  KakKis-HHOYAb Kpb-
noctn“), 6onbe BaxHuWe (Kynuyis ¥ 3aKnafHuHA Ha BOTYHHH M ABOPH), HAY
COBEpLIEHHLIE HA 3HAYHTENbHBLIA CYMMH, [OMKHH OHTH NHCaHB MIOWAAHLIMH
noabsAuuMu (b MockBb unu BB NpUBMHUIaNbLHLIXD ropolaxb), KoTopeie BMbECTH
C¢b TBMB MOryTH nNHCaTbC W MNOCNYXaMH Ha HHXB. AKTBH JAoMmKeHB GIThb
ckpbnnens ceupbrenamu (BB aKTaxb, CaMbXb 3HAYUTENbHHXD Mo UBHHOCTH,
S-i0 unu 6-10, a Menkbe 3HaYUTENbHBIXb—2 WK 3-Msi; MeHblle ABYXb He J0-
nyckaetca). Ho ecnu akTh HanucaHb COGCTBEHHOPYYHO, HNH, NO NPHKa3aHiw
ofasuiBaloWarocs, 4yenostKoMbL ero, a WMb CaMMMB MOANHCAHB, TO OHb H
6e3b yyacTifl MoIagHHIXb MOABAYUXD HMBeTH paBHylo cuny. Akt Mewbe
3HaYHTENbHLIE Kakb N0 POAY HXb, Takb ¥ N0 LEHHOCTH (3a€MHHA NaMATH RO
10 p., cBage6HHSs 3anucH, oTgaya Bb HaeMb Yrofiifi) MOryThb ObiThb MHUCAHL H
Ha foMy (He y nowajHbXb MOABA4UXDB), ¥ XOTA 66 Ha HUXDB He 6uino moa-
NHCH NOCNYXOBb, UMBIOTH CUNy, AHlWL 6b GHINH NOANHCAHH OGA3LIBAIOLIMMHCS.
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Bv cenaxb u mepeBHAXBb aKThl Broporo poaa (T. e. Menbe 3HauuTenbHble)
MOTryTH OHITb NMUCAaHBl 3€MCKHMM WNH LIEPKOBHBIMH LbSAYKAMH NPYrHXb CENb.
Ecnu xe akTb 6GydeTh HanuMcaHb NOMNOMB WM ObS4YKOML Cena, MNpUHalnNexa-
utaro skpuTenio, To Takie akTH He WMBIOTE cunel, noToMy uYTo npemmonara-
eTCH, 4TO 3TH NHUA HaXOAfATCH Bb 3aBUCMMOCTH OTbH BOTYMHHHKAZ ¥ MOTyTb
COCTaBUTbL WAM BMONHB MOANMONHLIA aKTh, AW OTArYUTL Bb HEMB yCROBiS ANs
JONXHUKA, nomuMo Bonu nocnbaHsro. Bo Bchbxb 3TuX® Cnyyasxb pykonpw-
KNafAcTBO 3a HerpaMoTHaro go3Bonserca BcbMb, ,KOMY OHH Bb TOMB BBpATH®,
4ybMDb coBeplueHHO pa3pyllaeTCs CTPOrocTb MPeXHHXb NOCTAHOBNEHIA Ha 3TOTbL
cYeTb.

AKTHl, HaanexawWMb 06pa3oMb COCTaBNeHHHE, HO MOANEexailie, CBEpXb
Toro, ykpbnneHilo Bb npukasaxb, Npd HEHCNoNnHeHiH arToro nocnbaHsAro, Te-
pawTs cuny (Ynowx. XVII, ct. 39 u ap. Y. ku. nom. npux. IV, S51; VYnox.
XVI, 6).

Bs nepiods uunepin cwavana (npu [etpb 1) acrw awtei noanewanu
yxpbnnenio; Mbcramu ykpbnnsawowuMun npuaHaHe Ouinu: opywedHas nanata
(1701 r.), notomb MockoBckasi paTywa (1706 r.) u, HakoHeub, IOCTHLb-KON-
neris (cv 1719 r.). CoctaBnenie akToBb BBbpeHo OblIo ONATH NOABAYMMD
HeanoBckori nnowand, ¢b 6onke To4HnMB onpesbneHiemb nopaska HXDb Ha-
3HayeHis U OoTBLTCTBEHHOCTH H MNoAb HabnwoaeHieMb [lpuMkasa xpbnocTHBIXD
abnbv (I1. C. 3. Ne 1833 u 1838). Bm roposaxb, CHavana UEHTPanbHLIXD
(,,paspRaaxsb*), a NOTOMBb NMPH HAaABOPHLIXB CyAaxb Mo3BoseHo Owiso cosep-
WwaTh BCRKie aKTH, Bb noprosBuixb M Gonbe 3HauMTenbHHIXH FOPOAaxb ycTa-
HoBneH Makneps u3b Kynuoeb ([1. C. 3. Ne 3708, roawn 1711). Tlpn Eka-
Tepuud 1l ycTaHoBunocks npaBuno, 4To KpBnocTHEIMBL NOPAAKOMB ROMMKHH CO-
BEpWATLCS JIMWbL aKTH O nepexodt HeABHKUMON CO6CTBEHHOCTH;, OTb Kpb-
noctHor ¢opmu otabnunace ssonras (ana nosbpeHHOCTEH, 3aNpORAMHLIXD,
apeHIHbIXB KOHTPaKTOBD M np.).

[lpeameTs 0oGA3aTenbeTBA.

Yyenie o npeaMerh 0683aTeNbCTBD COCTABNSAETH OOBEKTHBHHMA MOMEHTD
obasaTenncreeHHaro npaBa. Pasymbercsa, poar obssatennctBa W pasmbpb ero
npegoctaenserca sonk cTopoHb. Ho M TorpawHii 3akoHb 3Han®s W npepynpe-
WHanb BO3MOXHOCTb cAknokb o 6e3npaBcTBeHHHXb ABHCTBiAXB, Hanp.,, 06b
otaauk wenv Bb Cubupu Bb ccymy ,ans 6nyna“, Honrb no xaproudoi urphb
NpU3HAHDL He NoAnexallMMb ynoeneTsopeHilo (yk. 1761 r. ioua 15, n. S).
Ceepxb TOTO, ApeBHiN 3akoHb BMbiuHBancs BB pa3mbpb obs3aTensbcTea ro-
pasno 6onbe, ubMb HuHbBwWHIN, ycTaHoBnsA Ans HbBKOTOpPHXDB Knaccob 3a-
KOHHHA maximum uxb. Takb, YCAOBIA 0 NOXHUNIOMB NP AOTOBOPH apeHAnl 3eMnu
KpecThiHWHOMDb onpenbnedn ans Bcbxb cnyyaesws Cynebunkamu (Cya. 1497 r.
cT. 57; Cya. u. ct. 88). Cya. uap. onpeabnsierb, cBepxb TOro, 4ro nocanckie
JIIOAK HE MOTYTBH MCKaTb Ha ApPYruxb Gonbe Toro, CHONbLKO OOGBABREHO HMH
HMyllecTBa npn obnoxexiy Hanoramu. TpeGoBaHis KpecTbfiHb nosbpsloTcs
cyaoMb cnbacTBeHHHIMB nopsakomsd (cT. 72---73). Haxouneus, ToTn e Cya.
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3anpeTHNbL 3akNYaTL CAYMANNS kabanwm Gonbe, ubMb Ha 15 py6. (cT. 78; HO
o6b 3ToMb cM. cTp. 393).

Kpomt rnaBHaro npeamera (dare, facere), BcAkoe 0653aTeNbCTBO MOXETD
nosneyb 3a co6oi0 pAgb NocnbACTBIA, KOTOPHIA MOXHO Ha3BaTb BTOPOCTEMEH-
HEIMH MNH NPUBXOAAILUWMH NpeaMeTaMH o6fA3aTenbCTBDL; 3TO—YCNOBidA, obeane-
4uBaOLliA HCMoNHeHie o6A3aTenncTsa.

Ycnosia, o6esneunBaiollis HCNonHeHie o0653aTeNnbCTBbL, MOTYTb OTHO-
CUTLCSA MIIH Kb MOMEHTY coBepuieHis HoroBopa (KaKb MOPYYHTENbCTBO, 3aMOTb),
UKW Kb MOMeHTy Hcnondedisa. 3abcb MbcTo ckaszate Tonbko o nocnbaHMX®B.
Bct oHH cocTosiTb Bb YCHNEHIM W yBenu4eHid 06SA3aHHOCTH KOHTpareHTa, He
ucnonuuswaro o6s3aTenbCcTBa Bb CPOKb. Bakubitwlee H3b HHUXDB—HeyCcToMKa,
OHa MOXEeTDb COCTOAThL WNH Bb onpeabnexHHod iTpadpHoi cymmb, npeaycMmo-
TpbHHOM BB caMoM® norosoph, Mnu Bb Bo3mblueHid yObITKOBB, nocnbrosab-
WHXb ANS KPEOUTOPa OTb HEWCNONHeHis NOMKHMKOMB aorosopa. Bb ApeBHen
Pycn npaktuka oxotHbe npubbrana kb nocnbaHen popmb ycnosin o neycTonks.
FloHATHO, KaKb OHa OTKPHIBAnNa ANS KPeAMTOpPa BO3MOXHOCTH YBEHYHUThL CBOH
Tpe6oBaHisi N0 NPOH3BONMbHLIXD LIKPOKHXB CPaHHLLb; MO3TOMY yKa3oMb 1628 r.
Hosbpst 21 (Y. H. 3em. npak. ¢T. XllI, 8) 6uno noctaHoBneHO: ecnH yOBITKH
NHWYTL rayxo: ,6yners noaaryTb A€HbrH no cpoub,... Ha 3aUMIWHKBEX D YOLITKH
Bch cronHa®, To pasmMbpb 3THXD YOHTKOBDL onpeabnseTcs OCOOGLIMB HCKOM®D,
a He 6e3crnopHHMB NMPOM3IBOACTBOMB. Bnpouyemsb, #Ha npakTukb cyas, no cob-
cTBeHHOMY ycMoTphbHilo, yMeHbulant paambpb HeycTOWKM name Toraa, xKoraa
OHa ycnosneHa Bb onpenbnenHont cymmb. Takb, KkpecTbaHe ycnosunuce Cb
MOHacThHipeMb 06b ycTynmkd cnopHoft 3emnu u obesneyunu 3TO HEYCTOMKOH BB
50 p. Cyab NpH3HaN® HEBO3MOMHLIMB ABHCTBUTENEHO B3HICKATL TaKyl rpo-
MagHyl0 No TorjawHeMy cymMMy ans 6bnHoit nepesHn: ,A BB 3acTtaBb no 3a-
NKHCH Bb NATHAECAThb pybnexb KnuMeukaro MoHacThps cnyxkb oTKasaHo ans
TOro. YTO JdeHbzlt Hedansie (YCNOBNEHH He ANA TOro, YTO6H HXB Bb CaMOMB
abnt oTaaBaTh),—norocTh 6 OTH TOro NYcTh He Guinb* (.Ak. Oean.-Yex.,
I, Ne 86).

NpekpaweHie 00A3aTENbCTBA.

Dorosopt npexkpauiaeTcss WNH UCNONHEHIEMDB €ro, HMAW HEHUCNONHEHieMb
Bb CPOKb, MJIW NABHOCTIIO, WKW CMEpTil0 OAHOro M3b KOHTpareHtosb (Bb Hb-
KOTOPHXD CNMyyYyasdxb).

a) Mcnoauenie aorosopa. Cpoxb 06A3aTenscTB2 OOLIKHOBEHHO YCTaHABNM-=
BaeTC CTOPOHaMH ROGpPOBONLHO BL akTaxb oba3aTenbcTea. Tonbko BB HbKO-
TOPHXD CHAy4asAxb 3aKOHOAATENLCTBO CYMTANO HEOGXOMMMHIM®B caMo onpenbnaTh
o6iLift cpoks cABNKHM; Takb, OTHOCUTENbHO KPECTbAHCKOW apeHin HWMYLUECTBB
(nepexona kpecTbaAnb) Bb [ck. cyad. rpamoThs W BB Cyd. ycTaHOBNEHD OAMHDB
obuiifi CpoKb BB roay. pyruxb orpaHuueHiil, Hanp. Ha3HadeHis maximum'a
CpoKa ANsi apeHAB HeABMMHUMOCTEH, CYWeCTBYOWHXDb Tenepb, He HaxXoAHMDb
BL ApeBHeMb npasb.
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HHorpa shpurtent 3auHTepecoBaHb BbL TOMB, 4TOOH AONMHHKD HE HC-
MOMIHKAD Bb CPOKL 06A3aTenLCTBAa; 3TO WMEHHO OLIBAETH NPH HCNOAHEHIH
3aiiMa, ofeaneyeHHaro 3anoromb, Koraa no ynnaTh ans xpempuTopa npexkpauia-
JIoCh NpPaBo MNOJIL3OBAHIA 3aNOMEHHOI Bellbio. Yxe Toraa ObiJIO YyCTaHOBMEHO,
4TO AOMKHHMKDB, BB cnydat oTkasa xpeauTopa NPUHSTL YNnaTy, MOXETH Npes-
CTaBHTL YMna4yWsaeMbisi AeHbrW cyAwvb, a oTb 3TOrO NOCHBAHArO nonyyaers
OTMHCL, POCAHUCKY BB NONyueHid,

Huorna cpokb ucnonHeHis no o6s3aTeNbCTBY OTAANAETCS Mo pacnops-
MEHil0 BEpPXOBHOH BNacTH HAM AN M3BBCTHHIXBD nNuUB BB onpeabneHHBIXD
cnyvasxb, WM ana ubnaro HaceneHis BB H3BBCTHHU nepioab. STH moratorium
Yy Hach Ha3HBAOTCA NOAWIMKBMIL 2pavomaiyu. Pascpoyka B3HCKAHIA Cb
HecuacTHaro HecoctosTenbHaro, otMbuyenHas ywe Bb Pyc. lpaeat (Kap. 68),
YACHSIETCH MOCKOBCKHMH NaMATHHKaMud BO BChXB CyLIECTBEHHBIXD YCNOBIfAXB
ena. MmeHHo: oHa naeTcs HenpembHHO BepxoBHok BnacTilo (Cym. uap. cT. 43:
.2 BENUTH rocyaapb KOMY KaKoBYy rpaMoTy LaTH ..nonbTHyio“), HO B. KHA3b
MOT'b MOpPYy4YHTe 3TO AbicTBie GoApaMb (,605pHHDB, OOHICKaBb, fa BEAUTH AATH
TOMY RiaKy 80.01KA20 KHA3A NONBTHYIO TPaMOTY (3 8C.1HKA20 KHA3A Hevd-
muaro*... Cyn. 1497 r. ct. 55). Moratorium TepseT®h cHNy, KaKb CKOPO Hcye-
3aeTb 06CTOATENLCTBO, €r0 Bhi3BaBwWee (MOTEPSABIUIA HMYWECTBO OTb Pa3bonHH-
KOBD W nonyuuswin nostoMy nonbTHyio rpaMoTy, nepecraerb MONb30BaTLCS
NbroTow, ,Kakb cBoero pasboio pouierca*, Cya. uap. ct. 90). [lpu Buigaub
nonbBTHHXD rpaMoTh M3BLCcTHOMY paspagy nuub BenbAcTBie obularo HecyacTis
(noxapa), HecuacTHbiIs 06CTOATENLCTBA KPeAHUTOpa HE YHHYTOMAIOTDL NpUBHNeE-
rin nonbTHOA rpaMOTH ANA AOMKHHKA, HAXOAALArOoCA Bb TaKWXb ke obcTOS-
TenscrBaxb (YK, kH. BBA. kasH. ¢T. XVI, ykasw 1560 r. okrabps 15). Obulee
moratorium ans Bcero HaceneHias npuMbHeHO 6wWno B Mockos. rocyaapcteb
MMk OAMHB pa3b Bb 1557 r., Korga ynsata nonrosb Obina pascpoueHa Ao
1562 roma (25 mek.); ata mbpa a) npocTupaeTcs TONbKO Ha 06A3aTeNLCTBA,
BO3HHKIWIS M3Bb AOTrOBOpPAa 3aiiMa W MPHTOMb MHUCbMEHHHIA; HU CCYAa, HH PAAHHSA
3anucH He noanexaTs ed. 6) OHa npocTHpaeTcA Tonbko Ha o6A3aTenbcTea,
3aKMiO4EHHBIA A0 yCTaHoBneHia moratorium, a He MMBOWIA BO3IHHKHYTHL BB
NeroTHHA S nETb. B) Ynnata npou3BOAMTCS €XerofHo, crano 6HTb Bb S cpo-
KOBb; HEHCNPABHHII HOMKHHKDL TepAeTb CBOW Npusunerio moratorium’a. 3To
¥e ysaKoHeHie Bb siHB. cnba. rona npumbHeHo M Kb 3aiMaMb, o6e3aneyeHHBIMb
3a70rOMb HENBHXKHUMBIXD MMyilecTBb. Ynow. u. A. M. (X, 203—206) nosso-
nsieTb AaBaTh Pa3cpPoyKYy HECHACTHHIMb HECOCTOATENbHEIMB M0 3-Xb NbTh,

6) HecocToRTEALHOCTb, MO MOCKOBCKOMY npaBy, BeleTh, KakKb ywe 3aMb-
4eHO, Kb BhlAaybh ROMKHHKA KPeAMTOPY roNioBOIO A0 MCKyna, T.e. OOLIKHOBEHHO
0673aTeNbCTBO OAHOrO PoAa (Hamp., 3aeMb) NEPEXOAHUTDL 4Pe3b HEHCNONHEHie
Bb 06A3aTeNbCTBO APYroro nHUA (NHYHBIA HaeMb).

B) OTHOCHTENLHO HEBO3MOMHOCTH WCNOAHEHIA HaXOAMMB Bb MOCKOBCKOMDB
npaBh y3aKoHeHis, OTHOCSWIACA Kb AOTOBOPY MOKNAMH H 3anory; €cny Bellb,
OTHAHHAsl HA XpaHeHie, yxpajeHa y RenosuTapa, TO OHB COBepLIEHHO ocBobo-
maaeTcs oThb obsasatenscrtsa (Ynox. X, 194)., Bw apyrux®e cnyuasxs, korga
Belllb, HaxoAsilasics Bb Noknaxb unu BB 3anorb, ucuesaers He BenbacTsie
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KpPaXH es, Nemo3nWTapb MNM 3anoronpuHuMatens oTBbyaeTt no mbph yvacris
Bb nponaxbt es BHHH Cb €ro CTOPOHH; HO BO BCAKOMB cny4ab BeELIHHIA HUCKB
3aMbHAETCS JIHYHBIMB,

r) Yto kacaeTcA 0o NpeKpalleHis 06s3aTenbCTBb CMepTi0 obs3aHHaro
(bH3uueckaro) nuua, TO Bb MOCKOBCKOMB MpaBb YCTaHOBHNOCH, HTO TONbLKO
obsisaTenscTBa BAONHD NHYHBIA noanexartd ApekpalueHilo BcnbacTeie cMmepTw,
HMEHHO cnyxunaa kabana,

n) Hakoneus, oba3arenbcTsa npekpaulaoTcs AaBHOCTIO. Bb Hauanb mo-
CKOBCKaro nepiofa 3TOTH NPHHUHND BoBce He MMbA® cunbl; HanpoTus®b, BB
LIOrOBOPaxb MEeXAY KHA3bAMH NOCTAHOBASNOCH: ,AOMIMHHKA..., MOPYYHHKA BbI-
KaTh no ucnpasb;... cyab oms enka“. [lepBoe ykaszaHie o0 TakoW NaBHOCTH
siBunioch (MKW HaMb ctano W3pbcTHO) BB ykash 1588 r. despans 8 (Y. kH.
Bba. xa3u. ct. XXI); oHO ycTraHoBuno 15-nbTHIH CpOKB HMCKOBBL NO ROroOBO-
paMb (pasymbeTcs cb MOMEHTA WCMONHEHiA, a He 3aKJIOYEHiR gorosopa); TOTbH
We CPOKBb ocTaeTca H Bo Bchxb nocnbayolwuxb y3aKOHEHIAXB O TOMDB e Bb
MockoB. nepiogd, a MMeHHo BB yKkasaxb 1622 r. (Yk. kH. 3eM, npux cT. [)
1 1626 r. (ibid. cr. XII) u Bb Ynowen. u. A. M. (X, 256—267). Heponuuso
HaXOOUTDH KAaKoe-TO TAWHCTBEHHOE COOTHOLLUEHIE MEXAY 3THMDb CPOKOMDB U 15-nbT-
HUMDB cpokoMb cosepuieHHonbTin. [lo ykasy 1622 r., naBHOCTb mpocTHpaeTtcs
TOJIbKO Ha 0693aTeNbCTBa, BOSHMKUIIA W3b loroBopa 3anMa (noknaxa v 06a3a-
TenbcTBa M3b delicta noanemard NOrauleHild ,0TH MOCKOBCKaro pasopeHisi®).
3aTbMh, 0aBHOCTL MPOCTHPAETCS TONbKO HAa ,HEMOAMUCAHHLIA® Kabanbl, uTO
nacnbaopaTensMM TONKYeTCS pas3fiH4yHO, WNH BB CMbicnt He NoANMCaHHBIXB
cO6CTBEHHOPYYHO OOIKHUKOM®B H, CbA., HE MPH3HAHHE XD HMb, HIK Bb cMuicnb
He AIBNEHHBXD KO B3bicKaHilo. O cTporocTH npuMbHEHis 3aKOHOBB O RABHOCTH
cBuabTenbcTByeTh KOTOWMXHHB Takb: ,a BenbHO BCAKHMD JIOAEMB RONTOBL
CBOMXb BCSIKHXb HEHEXHBIXb W HHbIXB HCKaTH no kKabanaMb M No 3anucaMb
¥ no MHeIMBb KpbrnoctamMb BB 15 nbTh; a no 15 nbrvexb, x0T OAHHDBL AEHL
nepeigeTd 3a NUwWeKsb, BeAkie kpbnocTy noctaBneHw HW BO YTO W cyla He
naetua“ (VII, 43).

Hab 0630pa 3THX® y3aKOHEHIH SICHO, YTO NaBHOCTb NO 06513aTeNbCTBAMb
€CTh siBNEHie MCKYCCTBEHHOE, YCTAHOBASEMOE 3aKOHONATENbCTBOMb; Bb OOBIY-
HOMDB npask cnbnosb es HBT®H.

CucreMa NOroBOPOBD.

Ha ocHoBaHiM rnaBHbIX®b npeaMeToBb obsizaTenbcrsa (dare, facere) cnb-
AyeTb YCTAHOBHTbL TaKylo KnaccHbHKaLilo AOTOBOPOBBL: Kynns-npoaaxa, sanorsb,
noknaxa, gapeHie, 3aeMb, HaeMb WMYILECTBA, JIHYHBIA HaeMb, NOBBPEHHOCTS,
ToBapuwecTBa. 3abck oTMBTHMD nuwe HBKOTOPHIE H3D HHXDL.

Cucrema poroeopoBb Bb fApesHbiillee BpeMA CYLWECTBEHHO OTNKYaeTCH
oTt HHHB ycTaHoBneHHoii: Torna Bch poan cabNOKbL CBORHAMCL Kb HEMHO-
THMB rFPyAnaMb HXb: TaKb, KYNAA-NpoRaka COBEpUIEHHO CnHBanack ¢bh MbHOWO
(npu oTCYTCTBIiH peHers, KakKb opyAia obpauenia ubrHocte#). OcTaTkoMb
ITOro Bb MOCKOBCKOMDL nepiont 6bino noctosHHoe mnpubasncHie BbL KYyN4HXb
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rpaMoTaxb Kb UbHB Bewd T. H. ,fn0MN0MOHKA* BB BHAB Kakoi-nH60 ABHKHMON
Bel (KoHSA, onexawsl u np.). Horosop® 3aiiMa cnuBanca Cb AOrOBOPOMBL CCYAbI
M HaitMa ABHXHMbIXB Bewed. Bb dopmb norosopa 3axkynuuuectsa, no Pyc.
[paBak, cnusanucek norosopsl 3aiiMa, HaWMa HMMYIIECTBA M NIMYHArO HaiMa.

Ho yme BB Pyc. [1p. MoxHo 3ambTHUTL 4yepTol pa3abnbHOCTH MOHATIH O
BchXb ynoMAHYTHIXB® AOroBOpax®b.

1. Mt Ha.

OpeBnbiwiit M3b HOroBopoBL €cTb AOrOBOPHL MbHH WMyLIECTBB, OHB
MOXeTH ObTb COBepllIeHt JAaxe NPH OTCYTCTBIM JNHYHLIXD CJIOBECHBIXB CHO-
iweHift; nbTonMcub pa3ckaswBaloTh O MonuyanudBoi MbBHE ToBapoB® Meway
PYCCKMMH W HHOpOALAMH, He NOHWMABUWIWMM si3blka APYrb Apyra. He Tonbko
Kynnsa-npofaxa, HO faxe W Apyrie NOroBOpH pPa3BMBAIOTCS U3b Aorosopa MbBHHIL.
Pyc. [lpaBga He rosopuTs 06Bb 3TOMb RorosBopb; Ho, HecoMHbBHHO, YTo MbHa
LONYCKanach M3APEBNE HE TONLKO NO OTHOWEHI0 Kb ABWXHMBIMB BellaMb (CM.
Mckosck. cyaH. rp. cT. 114), HO ¥ Kb 3eMNAMDB; OTb MOCKOBCKAaro nepiona no
Hach fowno Hemano MEHOBHXBL aKTOBb Ha 3emnu. [lorosopb MbHH BoOwens
Bb ocoboe ynorpebneunie B XVII B. BcnbacTeie 3anpeuledis gpyruxsb cnoco-
60Bb OTuyMXIEHIS HENBMKMMbIXb HMYIIECTBD Bb NONb3Y LUEPKBH, MbHOI MOXHO
6blIO Nlerko NMPUKPHITL M KYNAIO-NpOAaMy M AapeHie: CTOWNO TonbKo npoMb-
HATb WMbBHie 6onblIO# CTOMMOCTH Ha HHYTOXHYIO Bellb; €CNMH NPH 3TOMDb
BHroOBapHBaeTcs NpuAaToK®b, To 3To 6yneTs Kkynns-npolaxa; ecnd HbTH, TO
napeHie (npumMbpu cM. Buiwe cTp. 588--589). BuiTe MOXeETH 3T0 obcToATEND-
CTBO 3aCTaBM/IO Bb Nepiofb MMNEpiM 3aKOHOMATeNsi OTHECTHCHL Kb LOTOBOPY
MBHH Ha HEHBHMWMLIS HMMylIeCTBa OTpHUAaTENbHO. YKasb O eauHoHacnbaiu
1714 ropa npexkpatunt Mbuy BMbBcTh c¢b npounMn cnocobamu pacnopsikeHis
HEABHXHUMBLIMH HMyLLECTBaMH; BnocnbacTBiM, MpH BO3CTaHOBMEHIM APYTrHXD Cno-
coboBb, Takoe nO3BONeHie He pacnpocTpaneHo Ha MBHy. 3pbce Morma uMbTh
mbcTo ¥ duckanbHas ubne (T. e. npegoTspallieHie ORHOM YNNaTH NMOWAHHD
npu NBOAHOMB nNepexost HMYyUWEeCTBD).

2. Kynaa-nponaxa.

Doroeopt npomaxu dsuxcit.mstxs aciieit, no Pyc. Tlpasnk, saknouancs,
KaKb M Tenepb, NPoCTHMDb CMOBECHHMDB COTMAlleHieMb H nepenayeio Beid. Ho
M3b ABHXHMLIXDL Beuiedl HCKMOYAnWChk Bb STOMB OTHOWEHIH palbe, npogama
KOTOPHXL [HOMKHA COBEpluaTbCS MNpedb NOCNYXaMM Bb NPHCYTCTBiM paba
(Kap. 119). BuTp MoweTb yxe Bo BpeMeHa Pyccko#t [lpaBan 6binb o6niuah
coBepllaTh MPOJAXy Nowaned NpH y4acTid YHHOBHHKa-NATeHblWMKA: BB Pyc.
IMpaBat nbteit Ylpocnama (Ak. 25) HaxoouMb. ,A 32 KHAXL KOHb, HXE€ TOH Cb
namuoms, 3 rpusib“. H. B. Kanauosw (,Hacnbpos.“ ctp. 83) aymaers, uto
BCAKAs KyMAs-npojaxa ABHKHMBIXDL BelieH [OJKHA COBEPLIATRCS Bb MPHUCYT-
CTBiW ABYXBb cBOGoAHHIXBL cBHUAbTenedh unu MutTHuka (Kap. 33). ,HemoctaTok®
3TOro ycnosia (TOBOPHTBH OHB) phwnTenbHO yHUuYTOMaeTH kynnw“. Ho BB
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ctatbh Pyccio# [lpaBael ¥ nonobuuixb craThsxb [lck. cymH. rp. (46—47), a
Takwke Cynebrukosb (Cyn. 1-it cT. 46---47; Cya. uap. 93) pbys uaets o no-
Kynkb Ha TOpry crapeixb Beulell M YKa3bBalOTCA CPeACTBA NpoLeccyanbHOM
3alMTH OTH 06BUHEHIR BB Kpaxb. Ecnu ogHa cTopona BBepeHa BB 3abnyxae-
Hie ApYyrol Hac4eTh KayecTBa NpeAMeTa KYNNH-MpoAaXH, TO JOrOBOP® MOXETH
6HTb paspyweHb Bb TedeHie M3BhCTHAaro cpoka: ,A KTO KOHb KYfIMTb, KHAXb
60spHHDB, Kymedb WNHW CHpPOTA, a OyaeTb Bb KIHB 4epsb, Mnu npokcTb, a TO
NOHAETH Kb OCMOAApI0, Yy Koro 6yReTh KyMUAb, a TOMy CBoe cepebpo B3ATH
onATE B3aldb 3a Tpd rofu™ (Pyccxas [lpaBma amon. cT. 1; TlckoB. cyaH. rpam.
cT. 118).

Mpopaxa xedsuxcuMocmy Cb APEBHUXD BpeMenb Tpebopana HanucaHis
Kynye#t rpamMoThl (cM. kynuyio AHTOHIA PuMasHuHa), a 3aThbMb ¥ noknagHo#
¢opMul coBepuieHia akTa. Bb oTHoWeHiW Kb 3TOro poaa BeulaMb NONBEPraeTcs
coMHEHIIO OCHOBHOE Ha4ano [OroBopa KyMNAu-fpoAaxH: MO AOroBOpy KYNNH-
NpofaXKH MNEpPeHOCHTCA NpaBo COGCTBEHHOCTH OTDH nNpolaBua Kb NOKYMUIHKY.
3a ussberHyio nnaty. Ecau npoaaseus He WMBab npaBa co6CTBEHHOCTH Ha
MpPOAAHHY0 HMDb Bellb, TO AOroBopb He MMBETH HHKAKOM CHABI Takb, €CAH
4enosbKb npoAaeTs cBO cBoGoay, KOTOpas ywe €My He MpUHAANeHHTH (X0-
fonb), TO AOFOBOPB paspywaercs Npu ABOSKOMB BUAb nocnbacTeii: ecnu
TIOKYNUWHKD 3Hanb, HTO OHB pabb, TO NHWAETCS CBOHXB [eHErb, a eclik He
3Hans, To AeHbru emy Bosspaitaiotcs (Pyc. [lp. Kap. 129; cn. [ckos. cyan.
rpaM, cT. 72). Ho BB OTHOWeHIH Kb 3eMeNbHHMbB HMylIEeCTBaMb NpaBo cob-
CTBEHHOCTH Jhaneko He cpa3y onpeabnunoch, xakb HCKNOYUTENbHOE MPaBO
4YaCTHHXBb NHUbL; AaXe Bb MOCKOBCKOMB nepiont MOXHO HaTH BUAMMHA OT-
cTynneris oTb oblwaro Hayana, 4YTO npojasBeub AOMXeHb MUMBTbL npaso cob-
CTBEHHOCTH Ha npofiaBaeMyio Bellb. MHoxecTBo nuub Bnagbnu 3emnen Ha
npaBb BbuyHaro u motoMcTBeHHaro BnanbHisA, Cb NpaBOMB OTUYMAEHIA ApPY-
rMMb Beld Ha TOMb e npasb. Bb Takomb cnyyat axTh Kynueit npuHumans
XapaKTeph M HAUMEHOBAHIC NOCHUALHON 2PAMONIbE MK OMCHLYIHON, UMEHHO
4ypeab nofobHuiA cabnky nepeaasanuck TaArasle yyacTkd., Ho aTo obcTosTenb-
cTtBo, HMboWee 3HaueHie AnA BelHAaro MpaBa, He CYLECTBEHHO ANst npasa
06s13aTeNnLCTBEHHAro: NpPofaBeUb AOMOBOPOMB KYNNH-NpoAaXd nepenaets Beb
BelllHBIN MnpaBa, €My caMOMy NpuHagnewaliuis. [Ipyroe ucknioueHie H3B TOro
we obwaro Havana mnpeAcTaBNfAeThb MPOfaXa BOTYHMHH, KOTOpPOIO npoaaBeudb
Bnanknt Ha ycnoBHoMB cnyxe6HOMB npaBh: Takia BOTYHHB OHB MOrb OTHY-
WHaTh NpollaXelo, HO He HHaye, Kakb Cb no3soneHia (,Aoknaga“) nbictsu-
TeNbHAro CcoOCTBEHHHKA 3THUXB MMYLIECTBDb; BB NPOTHBHOMDB cnydabt cabnka
npu3HaeTcsi HHUYTOXHOI0O (AK., OTH, Ho lopua. 6uita, I, cTp. 342). [Nosuanmomy,
obuiee Ha4ano O NepeHeceHid KyNnei NpoAaxu NpaBb COOCTBEHHOCTH TEPNHUTDH
elle TpeThe OrpaHHuYeHie, a HMEHHO: KymnJeio-MpoJaxelo BoobIlLE MOKYNIIHUKD He
npio6pbTaeTs NONHLIXBD NpaBb COGCTBEHHOCTH Ha HEABHXHMYK Bélllb, KOTOpas
scezda Morna 6uHThb BEIKYANEHa MPofaBUOMD (KyOna-npofama ecTb 6yaTo Obi
6eacpouHnlii 3anorb: cM. MHBHie DHrenbMaHa, H3NOX. Bb HalieMb NPHM. Kb
13 c1. Tlck. cyaH. rp.). BuiTe MoxeTs BB ApeBHbBilyio 2noxy (M3B KOTODOH,
OfHaKo, Mul He HWMbeMb SACHHXB CBHABTENLCTBB) HeABHMHUMAsi COGCTBEHHOCTb
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soobue 6uifla He OTYYNAAEMOIO W mMoanexana Beikyny; Ho cb XIV B. rpamoThl
»00epHOBaTHA (MOMHLIA) 03HAYAIOT® MMEHHO MOJNHLIA Nepexons npasa, eciu
OrpaHHYeHia ero He BHpaXeHbl Bb caMod rpamoTh; nulib No HCKaxeHilo Tep-
MHHOBD $3biKa WHOTAA Bb OAHOM M Toil xe rpamorh ponyckanocs W ynorpe-
6nexHie o3HayeHHaro TepMHHa (a TaKKe paBHO3HavallMXb ,Bb NPOKL" H Ap.),
a Bmbecrh ycnosie o Bukynb. Heschas crartea (13) llck. cyaw. rpam. oTHioRb
He paspkitaeTs Bonpoca (0 pasnuuid 3anora U NpclaxH CM. Bhiwe cTp. 593
¥ cnba.). UanoxeHHbs BHLE NpaBHiia O poKOBOMD BHIKYNE vMyllecTsb AOKa-
36iBal0Th, 4TO KynAad-npojaxa 3Toro poja Beilleit He BnonHb nepeHocuna
npaso COGCTBEHHOCTHW HA DOKYMUIMKA, MOTOMY 4TO DOAOBAas BOTYMHA HE COCTa-
BSiNA WCKMIOYMTENbHON COGCTBEHHOCTH U4JIeHOBB pofa: TNpaBO COBCTBEHHOCTH
OKOHHYATeNbHO yTBepXpaanoch 3a npio6phkrateneMb HE ROTrOBOPOMD TONBLKO
. Kynnu, a ucredeniemd 40-nbTHel maBHOCTH.

3. lapedHie

DapeHie Bb OTHOIWIEHIM Kb RBHKHMBIMBL BellaMb He Bo36YXKIAano HHUKa-
KHXBb 3aKOHoJaTenbHbXxb onpenbnesii. YTo KacaeTcs Bellel HEABHNKUMLIXDB, TO
sakoHb XVI u XVII B. ofparunt BHHMaHie Ha 3TOTH NOrOBOPHL NO OTHOUe-
Hil0 Kb NapCTBEHHbLIMBb BB MNONIb3Y LEPKOBHBIXD YYPEXAEHId W BOCMPETHUND HXb
(cM. Buiwe cTp. 548). Onnako, 3To 3anpelleHie ocrapanock MepTsoOl ByKBoIO,
6narogaps ThcHOM cBSI3H AapeHis ¢b ,BKNanaMu“, KOTophe BOCNPeTHTb 6uno
TpynHO; Mo3ToMy M uMbeM® MHOMECTBO akTOBB napeHis (,HaHHHXB) MOHa-
cteipamb 3a XVI u XVII stka, [ymaeMs, yTOo 3TOTH HOroBOp® M pa3BHBACH
MOYTH HCKMIOYNTENbHO Bb NMpHMBHEHIH Kb LEPKOBHHEIMB yupexneHiaMB (,,AaH-
HHXB® Bb MONb3Y YacTHHXB CBBTCKHXBL nHubL WMbeMb Mano). Buiwe 6eino
CKa3aHO, YTO BB 3aKOHaXb O PONOBOMB BLiKyMh He YNOMMHAETCA O HapeHiH,
Kakb cnocobb oTuympeHis, HoIlyCKaOWEeMBb BHIKYNB, YTO 3TO HE O3HAYaET®H,
6yato 6w BHIKYNB NPH NAPeHiM BOBCE BOCNPELIAETCH, M YTO 3TO O6CTOATENbL-
GTBO YyKa3hiBaeTh Ndllb Ha pbakoe npumbHeHie Takoro BMAa OTUYYMAEHI BB
nonb3y CTOPOHHUXD AHUDB. Mbl pasymbemM® HMeHHO uacTHhxb cBbTCKUXB
NUL'b —HEPONCTBEHHUKORD (RAHHLIA PONCTBEHHMKAMB 3aMbHSIOTH HacnbACTBO
M BbiAbAL); Kb LUEPKOBHLHIMB M€ YuPeX[eHiMb 3TO He OTHOCHTCH; 3nbcb (Kakb
CKa3aHo) NapeHia W BkNagbl 6biNM BecbMa OOLIYHLIMB SIBIIEHIEMb; HO BHIKYNB
HEABHXHUMHXD HMYUIECTBD, OTYYXKIEHHHIX> TAKHMBb NYyTE€Mb, NOANEXAaNb OCO-
6LIMB YCNOBiSIMBb, CO BPEMEHH 3aKOHOBB, BOCNPETHUBILHWXDb HOBHSA NpicGpbTeHin
3eMeNnb MOHACTHPAMHU: Takig MMylwecTBa O6LNM BeIKYnaeMbl ToOCyAapCTBOMb.
Llapenie BbL Nonb3y LEPKOBHHX® yupesaeHih Hepbako cnusaeTcs cb 3apbuia-
HieMBb M €CTb HE 4YTO WHOE, Kakb HcnonHeHie 3asbulaHia HacnbAHHKOMB (CM,
C. llUymaxoa: ,¥Yrauy, akto* Ne XXXVI, XL » np.). Danubis BecbMa 4acTto
0o6yCNOBMHBAIOTCA NOXH3HEHHHIMD Bnaabhiems paputensa (cM. ibid. XXXIX, XL
u apyr.). Bb panuwxb XV u XVI BB. uvHOrna cTaRUTCH 3anpetleHie Beikyna
uUMylllecTBA POACTBEHHHMKAMH; HanpoTHBb, BB AaHHbIxb XVII B. yacto oTmb-
4aTca ycnosia o Belkynd, npu uyemb ubHa BHKyna onpeabnaeTcda BBL caMo#
nNaxHOM; BHIKYN'> NpenocTaBnseTca aapurenio, ero xewb, abramb u pansabi-
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WHMB HUCXOASIWHMD M poacTBeHHUKkaMb (ibid. Ne XL, XLIII u ap.). MocTosix-
HHMDB YCNOBieMb HAapeHisi MOHACTHPAMDB Obilo BNKCaHie napuTenei Bb CHHOAHKD
Ha Bb4yHOoe noMuHoBeHie (,H0KONB MOHACTHIPb CTOMTH M MiIpb BCEMEHHOW®,
cM. ibid. No XLI), a 8B cnyyah pmocTynnedis gaputenss Bb MOHALIECTBO, CTa-
BHTCSl ycCfoBie NOCTPHYbL €ro Bb ORAPSEMOMDB MOHACTHPH, ,MOHTb, KOPMHTL H
NMOKOHTb, KaKb H MPOYMXb BKNagyukosb“. [IpeaMeToMB NapeHia Mornu 6uiThb
KaKb 3EMNH HAaCENeHHbI H HeHaCeNeHHbs, TaKb M [ABOPH Bb ropojaxs M
NPOMBEICNIOBLIS 3aBeleHis (,BapHHLUa M nonoBuHHa konodess, 4yté y Conu y la-
nuukoe*, sv manHoi 1391 r. TpouuxoMy MOHacTHPpIO; c¢M. AKTH, OTH. 1O IOp.
Obita, 1I, Ne 63, 1V; ,eb pbub LllexctHt +3% Bepysosckiii na nsbt Houu BB
BusyesckoMs B3y*—ibid. VII). UHoraa BbL AaHHWXBL NPUCOERHHSETCA ycnopie
O HEOTYYXAEHIH MMyLIeCTBa OAAPAEMLIMB LEPKOBHBIMB YUYPEMAEHIEMB HH Mpo-
naxew, HH mbHowo, Hu napcrsensoio (ibid. VI, XVII). [Oanuba Ha umywe-
CTBa, KOTOpbIMH napuTenb BnagberTt He Ha npasd COGCTBEHHOCTH, MOANEXATH
TaKUMb e OrpaHH4YeHiAMDB, KaKb W Kynyid Ha nodobHeid MMyllecTBa (CM. AaH-
Hyl0 AkiwinnoBa nNNeMAHHUKY Ha 3eMNI0 Bb MUTpononWybei BonocTH 1533—
1534 r. ibid. XVI).

4. 3 aeMnms

3aemb, no Pycckod [lpasab, eile 6nU30KD Kb HAHMY ABHKHMaro HWMy-
LECTBA; npedMeinoss 3alimMa MOryTh ObiTb HE TONbKO AEHbIH, HO MEAb, XHTO
u ap. sewn (Kap. 47, 49—65). lpu 3ToMb OTnMdie HoroBopa 3aiMa 3aKiio-
4aeTcs Bb TOMb, YTO NMPEAMETOMb €ro JAoMkHa 6uTb Takas Beliub, KOTOpas
nJomxHa ObiTh Bo3BpalleHa BBpHUTen He Bb CBOeH MHAMBHAYaNbHOCTH, a Mb-
pow, cyeToMb, Wnu BBcoMb. 3aeMb He Bb AeHbraxb, a Bb NpoaykTaxb (xnk6h)
nponomyancs U Bb MockoBckoMb rocynapcrsb {cM. Bax. ycrt. rp.; Ynox. X,
246) cbv ThM®B, oAHaKO, OTNHYiEMB, YTO HHOTAA Nocnb MPOCPOYKHM 3aeMIUHKD
06A3bIBA€TCA BO3BPaTHTL KanuTanb YMe He BellaMHd, a AeHbramu (AK., OTH.
no wopua. 6uta I, Ne 125).

OnHy u3b BamHbLIXL CTaTek [0OroBopa 3aWMa COCTABNAETH HOCHLE WK
pm3s. Haapauie ,pbab* obbscHAeTcd, Kakb npubaska, npupbsxa kb MeTanny:
Bo [lckoBk pocTb WMeHoBancs ,roCTHHUEMBY; Bb MOCKOBCKOMDB NpaBt poCTb
npu xnb6HoMb 3aiMb Ha3mBanca ,HacnoMb* (Hacons). LlepkoBHHA npaBuna
M y Hach (Kakb M Ha 3anaab) ocymaanu pocTh: BB NoyuyeHisaxb pb3onmakie
CYHTaeTcs TAXKUMDB ropokoMb (Kupunnv Typosckii). [lacTelpH uepksu, Bo-
opykasicb NpoTHBb pb3oOHMaHiA, CCHINaNUCh Ha APEBHIA KAaHOHWYECKiA NOCTAHO-
BNeHia: ,DoxecTBeHHBIMH npaBunaMH oTAyd4eHHas pb3ouMaHin, exe y6o o
cuxb rnaronets 44 npasuno ceaT. Anoctonb* (noyuenie dotis nckoBCKOMY
ayxosenctsy Bb Ak. Hcrop. I, 47—48). Jluua ayxopHaro 3paHisi, 3aHHMaB-
Wwisicst oTRa4el JeHers Bb POoCThb, MNOASEpranHch H3BepXeHilo H3b caHa. Ho
cBbTcxie 3akoHb fgo3Bonsnd B3uMaHie pocta gao XVII B. Bb anoxy Pyc. [lp.
BHICOTa fA03BOJIEHHLIXb MPOLEHTOBD Oblfa Ype3BH4aiHO BENUKa; HMEHHO Toraa
pas3nuyanuch NpoUEeHTH rofoBHe, TpeTHhle H MbcayHule. Tonbko KONHYECTBO
nepeBuiXb H3b HUXb To4yHO onpeabneHo BB Pycckoi [lpasgb: uMeHnHo no
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10 kynd Ha rpusHy (Kap. 67); Bb rpusnb, Bosuukwen nocnbd Slpocnasa, 6uino
50 kyub (IIposopomckiit, cTp. 567); cnbmosatenbHo, 10 kyHBL cocTaBnRanu
1/5 rpusHe, wnu 20Y%, HeBonuHb rosopuTb, UYTO NpsSIMO HE 3anpelianoch
6patb M Gonbuie; Ho M3b 67 cT, Kap. Pycckon [lpaean, HanpoTHBB, MOMXHO
3aKI0YUTh, 4YTO Bhile 10 KyH® Cb rpuBHbl 6paTb He no3sonanocb. IoondHble
pocTul 6uinu caMule Hu3wie; TpeTHule, a2 ThMb Gonbe MbcA4yHble paneko npe-
BhILUANIH HXb.

OgHy W3b NPHYHHB OrPOMHOM BHICOTH POCTa HaxXoldfTb Bb 0OLIECTBEH-
HOMB COCTOSIHiM TorgawHend Poccid, npH KOTOPOM® He BCAKIA DPHUCKHYNDH Ol
OTNaTbe CBOM AEHbIH Bb AONTb, NPEABHAA MONHYK BEPOATHOCTL HE MONYUYHTH
uxb coBchkMb; HOranLiBaioTCs, 4HTO TOProBnew fAeHbramu y Hach 8b Xll—
XIII Bbkb, kakb M Ha 3anapb, 3aHMManuch esped. Bb 1113 ropy no cmepTH
Csearononka . KisHe ugowa Ha wuae ¥ pasrpabuwa s“ (Mnat.). HenpaBuns-
Hasi BbICOTA pOCTA NPHHyAWNa oOLIECTBEHHYIO BRacTb MNo3ab0THTLCA O COKpa-
IleHid e 3aKoHOoAaTeNbHHWMB NyTeMb. BuTb MoxeTb euwe no BnaguMipa Mo-
HoMaxa Ouinb orpaHHyeHb MBcsayhui poctb (Pyc. Ip., Kap. 48); a umeHHo
noctaHoBneHo 6paTe MbcAYHLIE POCTH TONBLKO MpH 3aWMaxb Ha KOPOTKie CPOKH
(.32 Mano nHU®); ecnu e 3aeMb npomosmkancs Ao rona, To MbcAauHule phaul
3sambHsOTC TpeTHuiMH. 3aThMb Bnaaumippr MoHoMaxt (Kakb BHAHO, BHIHY-
WAEeHHBIW HapoAHLIMB 03106N€eHieMBt NpPOTHBDL €BpeeBb, 3NOYNOTPebndBIIHXD
poctoBuivyecTBoMb npu Ceartononkd), cobpasb ApyxuHy, T. e. ayMmy Ha Bepe-
ctoBk u3b npeacrasurenei (Thicsiukuxb) Kieesa, Bbnropoga, [Nepescnasa u
Yepuurosa (,Onbrosa myxa“), MocTaHOBHAL OrpaHHYEHie M TPeTHHXDb Npo-
LIEHTOBB, @ MMEHHO: 3aMMOfaBelb, ABa pa3a MNONYYHBLIA TPeTHOH NPOUEHTD,
MOXeTh Tpe6oBaTb Bo3BpallleHie kanuTana (,UCToe"); eCnH e BO3LMETDH Bb
TpeTi#i pa3b, TO nuuwaeTca npasa TpeboBaTh KanuTanbd (Kap. 66); oueBUAHO,
YTO TPeTHHE fNpoUeHTH npeBulwand uwbHy camoro wanurtana., IIpH KoHkyp-
CHOMDB B3LICKAHIH Cb HECOCTOATENbLHAro HOMKHHKA, TOTH M3b KPEAWTOPOB®H,
KOTOpbl# MHOro 6panb NPOLUEHTOBB, HE MNONy4YaeTb HH4YEro H3bL KanuTana
{Kap. 69).

DocTofno 3ambuaHis, 4To BB TaKkoMb TOpProBoMb ropoab, Kakb [lckosb,
3aKoHW O pocTh ropasmo crbcHuTenbHbe, ybMb BB Pyc. [pasab, a umeHno:
83biCKaHie ,rocTHHUA® LONyCKaeTCsl TONMbKO TOrja, Koraa TpeboBaHie ynnaTh
Jonra npeabABNEHO Bb CPOKb, a HE MO HCTeyeHiM cpoka. Ecnu kpeautops
norpebyeTs ynnaty A0 CPOKa, TO NPOLEHTH HEe B3bICKUBAIOTCA; HO ecn¥ Aof-
WHHKD NPEANONHTD yniaTy OO CPOKa, TO NMAATHTb H TPOUEHTH MO pacyeTy
ppemenu (Ilck. cyan. rp. cr, 73 —74). ’

B® MockoBckoMb rocynapctet BeckMa fosiro He nojgsepranack COMHbHil
3aKOHHOCTb B3WMaHis pocTa; nuuwb Bb XVI Bbkb upeambphnas BucoTa pocTa
(20%u) =sacraBuna 3aKOHORATENs CHayana OrPaHMYMTL €ro, a MoToMb (Bb
XVIl B.) coBcbMb Bocnperuts, Ll. loaHub IV cHavana Bb ycTaBHHXB rpamo-
Taxb (cM. Basckyio yct. rp. BB XpHCT. no ucT. pyc. np., Bun, 1I) Bocnpe-
aeTh ,NoHeAbnbHLIE" POCTH, a BENHTBL B3LICKHBAThb (BB TOAb) Ha S5 wwecTol
no pacyety. [loToMb OHB Xe BB yNnOMAHyTOMH Bhiwe obuied nonbTHOM rpaMoTh
1557 r. nocraHoBMNBb, uYTO BB NLrOTHHE roja KanuTanb B3bicKHBaeTcs 6e3b
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pocta, a no o6A3aTenLCTBaMb, BO3HHKAaOWHMDb BHOBb BB 3TH ropa, pocTb
B3LICKHBAETCA BABOE MeHbuWii obuynaro (10°). Mo ykasy 1626 rona, pocTsb
MOXEeTH 6uTb B3HCKMBaeMb 3a 5 nbTb, Koraa CONNETCS HCTHHA Cb POCTOMD
(Yx. xx, sem. np. ct. XII). Hakoneuwn, Ynoxenie u. An. M. (X, 255) cosep-
WeHHO BOCMPETHNIO B3MMaHie pocTa, BOOPYMHBIUHCH NPOTHBL HEro Cb pesuri-
O3HOM TOuKM 3pBHiA, 4TO M ocTasanocs Bb cunb (pasymbercs, Bb 3akoub, a
He BB npaxtukb) no 1754 r. (M. C. 3. Ne 10235); torna nossoneHo BauMmadie
NPOUEHTOBb Bb yKasHOH BenuumHb uxb (6°/0). Ha npaktuxkb ywxe sw XVII B,
nMcanucs, 3aeMHbia Kabalbl Cb ycnoBieMb, 4YTO, ,ECNK MNOAATYTH AEHLIH MO
cpout, U HaMB JaBaTH pOCTh, KaKb WAETH Bb NI0OAEXDb, MO pa3cyeTy Ha S5
wectoit*, T. e. 20%, (AKT., oTH. 00 opun. 6mta II, Ne 125).

BexcenbHuA ycTaBb 1729 roga (cM. Bhille 0 3aKOHOA. Bb fep, umilep.)
BBeNnb obpatleHie Bekcened Mexay NMUAMH TOProBaro 3BaHifl; HO NPaKTHKA
pacnpocTpaHuna HWXb M Ha NuUa Mpoyuxb cocnosit, [lopanoks coBeplueHis
3aiMa ObINb OKOHYATENbHO YCTaHOBNEeHb O6aHKPOTCKUMB yxkasoMb 1800 roaa
(1. C. 3. Ne 19692).

5. Moknaxa.

lloroBopb noknaxu uMbnb ocobeHHoe 3HayeHie Bb APEBHOCTH, KoOraa
Bceoblllee OTCYTCTBie BHYTpeHHei 6e30MacHOCTH 3acTaBAsso Niofied, npy oTnpa-
BREeHiM BB MyTElWeCTBie W Bb MHHYTH HApPORHLIXb BOMIHEHiA, OTAaBaTbL BeWH
Ha coXxpaHeHie Bb HaleXHHS pyku: ,Myx® HbKili (roBoputcs BB naTepuks),
XOTH OTBHTHM Bb NyTb, HMHIA-Ke W NyKOHLUE Mano, NomHo cyule cepebpa, npu-
Hece Bb MOHACTHpb GnaxeH., oTua Hawero Oeofocis W npegacTb Ha cobmnio-
nenie yepnuy KoHoHy, siko eMmy apyry cyuiy 3Haemy. Taye suabeb oOMHB OTB
6pativ, Hukona umeHeMb, ysa3BneHb 6HCTH OTb 6Bca Ha He M Tako yKpadb
ckpu“... ([TaMaTHukd, u3naH, SkosneebiMb, cTp. LXI). Pycckasa [lpaBna ycma-
TpHBaeTh Bb noknaxb Gonbe HpaBcTBeHHyW ycnyry, ubMb 06a3aTen-cTBO
(,6naro eMmy abans W xpawnnb“—Kap. 46) u ocBo6oxnaeTnL AOroBOpL MO-
KNnaxu OTb (QOpPManbHOCTH 3aKNOveHiA ero npu mocnyxaxb; Bb cnydab, ecnu
OTAaBWI/ Belld Ha COXPaHeHie HayHeTb KnenaTb (OOBHHATL) NpieMiiMka Bb
yTailkh 4acT¥ ¥Xb, TO NpiEMIIMKD OYMIIAETCA JIMYHOIO NPUCArolo; 6e3b coMHb-
Hif TO Xe HY¥HO pa3yMbTb M BB ToMB cayuah, ecnu oTBBTYMKD coBepuIeHHO
6yneTb orpuuaTh cyulecTsoBasie gorosopa. Bnocnkactsiu (so [lckos. cynHow
rpaM.) MOroBopb MOKNax# HO3BONAETCH COBEpLIaTb CMOBECHO TONbKO Bb Hb-
KOTOPHIXb CAY4asixb, NpensTCTBYOWUXb dopMansHOMYy coBeplueHilo cabniy,
MMEHHO Bb clyyah mowapa ¥ HapooHAaro BO3CTaHifA, Takke Ans npidxaswnxb
H3B 4YXKOK 3EMNU U ANS AHUb, He HMBIOWMKXD MOCTOAHHArO MbBCTOXMTENLCTBA,
Bo Bchbxb npounxb cRyyasixs NOKNaxa AonwHa 6biTb coBeplleHa NOCPEACTBOMb
3anucH (a He ,ROCKH*) M Ch TOYHBIMDB MEpeqHCreHieMb Belled, OTHaHHBIXDB
Ha coxpaHeunie (cT. 16—19). 3akoHamu MockoBCkaro rocyaapcrea (yk. 1635 r.
Bb YK. kH. 3eM. npuk. cT. XXIV u Ynox. X, 189—195) noxnaxa onpenb-
NAeTCs Bb CYWHOCTH ThMM XKe uepTaMmu (cM. Buiwe cTp. 617--618).
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6. JIM4HBI HaeMD.

Paanuuie nuuyHaro Hafima BB ycnywenie (locatio-conductio operarum) u
ana cosepwedia ussbcTHaro abna (loc.-cond. operis), HbiHbB cTonb Hecyuue-
CTBEHHOE, Bb APEBHOCTH 6biN0 u4pe3ssiuaito RawHo. [lacms 85 ycavicenie,
no Pyc. [lpaBak, Tonkko Torpa He Bend Kb XOMOMNCTBY ANS HaHUMAKOIIATOCH,
Korga 3To 6LiNO MMeHHO BuirosopeHo Bb gorosopbt (Kap. 121); Ho Ha npax-
THkbh moroeopel Takoro poma 3akfioyanucb pbAko, a MOTOMYy NM4YHBIA HaeMb
npu3HaHb Boobule HCTOYHHKOMDB XxofoncTBa (cM. Bhitne o xonon.). Xota Pyc.
lMpasna roBopuTHL TONLKO O TiyHCTBB H KMOYHHMYecTBH, HO O NPOYHXDB HUIWHXDB
pomaxb cnyx6el To xe pasymbnock camo cofowo. Bo NcKkOBCKOMB 3aKoHOnNA-
TenbcTBE HaeMb BB ycnywxeHie yxe He uMbers Takuxb nocnbacTsii; Hanpo-
THBB, 3aKOHb faeTh OCOOHA NOCTaHOBNEHiA o npaBbt Hcka Ha rocnofuHa NpH
B3bICKaHiW 3apaboTaHHOA NnaThl. MMEHHO, HAHMUTDB MOXETD UCKAaThL 3apaboTHOH
nnaThl ¥ He JOCNYXHBWH A0 cpoka (N0 pacveTy BPEMEHH); OHb MOXETDb MCKaTb
Bb ,3aKNHYD" (6e3b NOKYMEHTOBB M ADYrHXb (GopManbHbIXB KOKA3aTENbCTBB),
HO OHB MOXETB MCKaTb TONLKO 3a OAMHB focnbiHii roab cnyxOu, xoTs Obl
u 10 nbTe (panblue) cnyxunb M He nonyyand nnatel ([lckoB. cvaH. rp. cT.
39, 40). HanpoTtus®, Bb MockoBckoMB rocyaapcTsh nuuHbIi HaeMb, nopobHo
kakb v Bb Pyc. llp., BemeTb Kb X0oMONCTBY, 3a HcKNo4YeHieMb HBKOTOpLIXB
BHAOBD CNyXO6bl, o6o3HadeHHHXDb Bb 3akoHb (Cyn. 1-# cT. 66 n Cya. uap. 76;
cM. o xononctBb). [lo Yrnox., csobomHoe nuyHoe ycnyxenie 6e3b morosopa
103BOJIEHO 6HNO TONbKo BB Teuenie 3-xb Mbcauess (XX, 16). [1pu goroeopb
NHYHLIA HaeMb He HMBeTrb 3TUxb nocnbacTeif; Takie noroBopw BowAK BO
Bceobutyio npakTuky Bb XVII B. # Bb HEKOTOPLIXD CAyuasixb HMEHHO Npex-
NHcaHsl 3aKOHOMB (OTHOCHTENBLHO NHUB, KOTOpHSA He MMbioTH npasa BnaabTb
XOnonaMH H OTHOCHTENLHO poauTenei, orialolnxb Abred BbL ycnyxedie). OTb
koHua XVII Bbka coxpaHunucb AOTOBOpHl NHYHArO HaiiMa AONrocpouHue (Ha
3 roaa) cb ycnosiemb abnaTh BCe, YTO ,X037€Ba HHM 3acCTaBATHY, KpaXH He
YHHHTb, BOPOBbL He MONBOAWTb, 3€PHbI0 W KapThl HE WrpaTb, Tabaky He TH-
HYTb; X035€Ba BHIOBapHBAKTDL MPABO CMUPATE HAHATArO BCSKHMB CMHPEHBEMb.
Kpomt ypouHo#t nnaTsi, Bb KoHUb cnyx6H Burosapusaetcs ,Haabnokb* Bb BURb
nsmnMon sewu (Ak., oTH, po top. 6. I, Ne 162; cn. ¥n. XI, 32, XX, 104—-
105); no Ynox., akThl LOroBopa HaWMa Bb YCNYXKeEHie UMEHYITCA , KHUTEHCKHMH
3anucaMu®; ok He Mornn 6uiTe 3axnodvaeMsl Ha cpokb Gonbe S nbrb (XX,
116); sanuck ykpbnnsnacs BB xononbeMb npukasb M uMbeTs MHOria yepTwl
BpeMeHHaro KabanbHaro xononcrea (XX, 43—46). HaeMuuie pabouie BB Mo-
HaCTHPCKHXD M LEPKOBHHXB BOTYHHAXD WMEHOBAMUCL O/bMeHbIMMaAMU. DTO
MeTadopHyeckoe HavMeHOBaHie He WUMbeTH HHKAKOro OTHOUIEHIA KB BO3PaCTy
HaHKWMaeMbiXb, NONOGHO ,OTpokaMb M AbTCKUMBY BpemeHs Pyc. [lpasaw, unu
»CHPOTaMB* Bb cMbicnk nNoMawHe#d vensaau. OHO TONBKO KOCBEHHO YKa3LIBAETH
Ha TO, YTO LIEPKOBHHA Y4YpexAeHid Oonblle COXPaHsNHW [ApeBHiM B3rNsAbL Ha
NpHCAYry, Kakb nioged AOMalWHHXb. [bTeHulM MOrnH 6HTL HaGHpaeMul H3b
ocHpoThBlWIKMXD AbTel KpecTbAHBD W 6oOubineil BB CBOMXD e BOTYHHAXD, Bb
AbTenullun ofpamianice M Th CUPOTH, KOTOPWXb rocyRapcTso, paau ubnei

40
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npu3phbHia, pascwinano Bb MOHAcTHPH, XOTA 6Bl OTUB HMXBb 6minu nbTH Gosp-
cKie; Bb NbBTeHbIM HaHMMaNuCh W BCAKie CTOPOHHie rynsuie nioau. Beb oun
He 6niny KpBNOCTHRIMK, AaXe ecnu NPOHUCXOAHMNU OTH COOCTBEHHBIXB KPECTbSAHB
u 6o6bineit uapbcTHaro MoHacThpsi (@0 o6waro npukpbnnedis atuxb nocnba-
Huxb). TlpuBeneHHbI nonoxeHia BUAHL M3b cnba. npumbpa: 1617 r. mapra §
cnyra Bonoroackaro apxienuckona Lllarpuub nuweTs cBoeMy rocnoausy: ,Ja
Benbnb Tel, rocymaps, mMHb, xonony TBOeMy, npurosapuWBaTH nionest Bb AbTe-
HuWK 6 denoBbkb; W A3, XONOMb TBOH, NPUrOBOPHUNB Tpexb uenobkksb: cra-
poro kopoBHuka Ocky, ma 6pata ero [puwky, na 60o6uns Teoero, rocyaaps,
CemMky, cb HuiHbwHAro umcna na no [AMmurpeesd aenb CenyHckaro 126 rony;
a MHBIXDB, FOCyAapb, MPHNHTHBAK Xb. A NOroBopb OHL CO MHOW0 UYHHHAM 8B
HaiMbXxb, Kakb Bb WHBIXB, Trocylapb, TBOHXb cenaxb — Bb MBaHoBCKOM®B:
neHbru u xnb6b; M oHb, rocynapb, MpocsiTb LeHerb NONOBHHH HuHB, a xnbb6b,
rocyaapb, 3k cynunbs uMb MbcelHo#, no TBoeMy, rocynapesy, npukasy“ (Pyc.
Hcr. Bubnior., 1. I, Ne 259; cm. ibid. Ne 264; cp. np. NbsakoHosa: ,Ouepku
n3b UCTOPiM cenbckoro Hacenewin“, oyep. 6-i). H3v npusemennaro npumbpa
BULHO, 4TO BB ABTEHHIHM HaHMMaNHCb W cOOGCTBEHHHIe 606LINKM TOro e Bna-
abnsua W crapue cnyrd ero. MHorna ouu 6Ny nocenseMs BB 0COGHIXB RBO-
paxb, 4TO, NPU BefeHiM NOABOPHON NOAATH, TMOBENO Kb 3aMHCH HXb Bb TATNOE
COCTOsIHie W HaKoHeub— Bb 3akphnnedie.

Yrto kacaetca a0 HahMa Ha u3BbcTHoe abno, TO 3aKoHB He naBanb
HHKakuxb onpenbneHii no sTomy Bonpocy nmo [lckoB. CyRH. rpaMm.; HO Lpak-
Tuxka BpeMeHd Pyc. [p. ykaswBaers, 4TOo BB 06H4HOMB npask Toro Bpemenu
6Liny¥ ye HBKOTOpHSA TOYHHIA onpefblieHid Ha 3TOTH CYETH; a HMEHHO: ecnu
3aKa34yuKb, ycnoeuBwWHUChL O paboTk, 3aTEMB ywme He Hyxkaancs BB He#, TO
oHb TEMB He Merbe nonkeHDb ObiN'b YAOBNETBOPHTb HAHATaro No JOroBopy
(Tartep. neu., cM. ,[lamatHuxu*, u3g, SxosnesuiMb, cTp. CLXX); ecnu nnata
naHa TpeTbeMy NUUY ANs nepeiayd HaHATOMY M He LOCTHrna 3toro nocnbji-
HAro, TO paBoTHHKL CoxXpaHseTb MpaBo TpeboBaHiA Kb 3akasuuky fibid. ctp.
CLXXVIII).

[TckoB. cyaH. rpaMoTa pacnpocTpaHsieTh Ha 3TOTh BHABL HalMa mpuse-
IeHHHR BHIllE MOCTAHOBNEHIA O RBOPOBOMb HaMMHTHE Cb ThMBb pasnuyieMs,
4YTOo HaHABWiACA Ha u3sbcTHoe AbBNO MOXeTB McKaTh MnaTh TonbKo nocnb
nofiHaro oKoH4YaHis atoro abna (ct. 41).

7. HaeMD uMywecTBa.

Haems nBuxumaro mmyiectsa, no Pyc. [lpasab, He BH3Banbt HHKaKUXD
3aKoHogaTenbHuXxb onpeabnexii. Ho u3b ycnosifi Ha#kma HeaBUWUMBIXD Beluei
BO3HHMKANHK CNOXHHIA OTHOUWEHIA 3aKynHHuecTBa poneitHaro (CM. BbllUE), HIH
KPECTbAHCKOW apeHnbl yvacTka 3eMniH, cb 4bMb OObHKHOBEHHO coenuHs-
Nlack 0TAa4a Bb NONb30BaHie KPECTLAHWHY Pa3HLIXB ABHMHUMBIXD Belled (KOHS,
nnyra, 6opoku). Bnaromapa nocnbnHemy o6CTOSITENLCTBY, PONiEAHOE 3aKYMHH-
4ECTBO COENHHSANOCL Cb HAaiMOMB BB Nu4yHoe ycnywxenie (Pyc. [pasna Kap.
71—--73)  Beno Kb BPEMEHHOMY OrpaHHYEHil0 NH4HOM cBoGoabl. CoBeplieHHO
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WHaye MoCTaBJeHO H30pHH4ecTBO Bb [lckoB. cymH. rpamoTh (cT. 42-—44, 51,
63, 76, 93); H30OpHUYECTBO COCTOMTBL H3b FNABHAro ycnosia o HahiMb 3emnu
unu ponu (ans pubonoscTea) M pobaBoyHaro ycnosis o nokpyth, KoTopoe H
3nbCb OCNOKHANO ROrOBOPB HalMa HMMYUWECTBA JIMYHBIMH OTHOLeHiAMH. Cnox-
HbIA COCTaBb YCNOBIH KpecTbAHCKOM apeHAH Bb MocKoBcKOoMB rocyaapcTsh
M3NOXeHb HaMH Bb cBoeMb MbBCTE.

JIMyHBIA xapakTepb nony4aeTb W OOroBopb o HahMb nombuiesis (ksap-
TUpK); Gepywiii nombiueHie Bb HaeMb TeXHUYECKH Ha3nBaeTcs ,noacychaHu-
KoMb*, a oThaouwii nomblieHie Bb oTHOweHie Kb HeMy— ,rocynapeMb® ([ck,
cyaH. rp. Ne 103); nuyHasi 3aBHCHMOCTb MEPBAro OT®H NOCNBAHArO H3bsACHAETCA
ThMB, UYTO BB APEBHOCTH BCAKIM, JKHUBYWK BB 4yXoMb AoMb, cTaHoBHncs
TIOAYMHEHHHMD YIEHOMD CeMbH, ,3axpebeTHHKOMB® (yenosbrom® alieni juris);
daKTHYECKH 3TO M3IbscHseTCs ThMb, 4TO mnaTta 3a nombiieHie o6LKHOBEHHO
3ambuanace pa6oTow Ha ofulylo ceMbio.

Bt MockoBckoMb rocysapctsh HaeMb 3eMmnu (B3fiTie BB o6pouHoe coaep-
Wanie) uMbeTs yxe npocTo BMABL apeHAHaro KoHTpakTa (AK., OTH. 40 i0p.
6.. 11, Ne 163; cn. ¥Yn. X, 247—250), Koraa TArnbia HMyulecTBa Henb3s 6uino
npofaBaTe 6bnoMbcTUaMB, TO YCTAHOBHNACh OTAada MXb Bb HaeMb Bb BbuHOe
nonb3opanie (cM. AK., oTH. Ao lop. 6uita, II, Ne 164), 4TOo cobcTBeHHO cnu-
BaeTCss Cb AOTOBOPOMb KYMNH-NMPOAAMH HEpPe3bL MNOCHILHYIO TpaMoTy.
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Hetopia pycenaro npouecca.

Jumepamyvpa: M. T. Kaucnoscriii: ,Pascyxnenie o cynebubixt noe-
aunkaxbp* (Tpyast O6w. HMcrt. w ap. T. I). 1811,

II. Bacuasess: .Cynb wpebiin* (BbcTHukb Esponnt 1826 r., Ne 6,
4. 146).

M. Egzenii: ,0O pasHbixb popaxb npucsrs y cnassHopyccoss* (Tp. u
3an. O6w. Hcr. u ap. P. HI).

H. 6. Raaaidoauus: ,PascywneHie o noeanHkaxs Bb Poccin Boobuie u
Bb ocobeHHOCTH o cymebHbixb“ (Pycckit Mcrop. C6opu. I).

A. RKynuusins:  Wctopuyeckoe u3obpaxenie NPEBHSCO CyLonpou3soln-
ctea Bb Poccin“. Cn6. 1843 r.

Tavonéeuriie: ,0 cuctemb cynebHebixb N0oKa3aTeNbCTBL APEBHArO rep-
MaHCcKaro npasa, CpaBHWTENbHO ¢b Pycckoio [lpaBnolo M nosawbiwuumu pyc-
ckuMu 3akoHaMH“. Kiesb. 1844 r,

Aunoscxiii: ,OnbTH HCTOPHYECKHXD PO3LICKAHIA O CBACTBEHHOM® yro-
noBHOMB cygonpoussoacTBh BB Poccin“, QOmecca. 1849.

R. /. Kaseauns: ,OcHosHBIA Hayana pycckaro CyAOyCTpONMCTBAa W rpa-
MOAHCKAro CyHOMPOM3BOACTBA OTb YNOXeHiss no YupewaeH. o rybepHisxb®.
M. 1844 r.

K. A. Hesoauns: ,0 npoctpanctst uepxkosHaro cyma“ (1. C. Cou.
T. VI).

. H. [Tonoss: ,06b ycTpoticTe: yronoesux®b cyno8b Bb MoCKOBCKOMB
rocynapctsb* (XKypu. Mun. Hap. Ip. 1848 r. Ne 11).

M. M. Muxaiioss: ,Mctopin obpasoBaHis ¥ pasBHMTIS CHCTEMbi pyc-
CKaro cynonpou3BofgcTBa fo Ynoxexia 1649 r.* Cn6. 1848 r.

Ons ace: ,Pyccroe rpamaaHcKoe cynonpoH3BOACTBO OTb Ynoxenia 1649 r.
no H3paHia cBoga 3akoHoBB*. Cn6. 1856 r.

K. Tpouuna: ,Hctopis cynebuuixb y+4pexnenift 8b Pocciu*. Cn6. 1851 r.

C. IT. [Taxmans: ,0 cyneSHux®b DOKazaTenbcTBaxb MO APEBHEMY pyc-
CKOMY npasy, NPeMMyLeCTBEHHO IPa)XXNaHCKOMY, Bb HCTOPHYECKOMB HXb pas-
BuTin*. M. 1851 r.
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Havs Bmasess: ,Mone. Uacnbposanie 0 ApeBHHXDB cyRebHbIXD MOEAHH-
kaxb* (Mockeut. 1855 r. NeNe 13 u 14),

11, Hozaoross: ,06B opranaxb cynebHoit BnacTe BB Poccin 0T ocHo-
BaHin rocymaapcTsa L0 BCTYNNEHis Ha npectonb Anekchs Muxaitnosuya“ (Opua.
¢6. Me#tepa. Kasaub, 1855 r.).

G. M. ilmumpicas: ,VicTopin cyne6Hbixb HHCTaHUIH M rpaMmaHCKaro
annensiuioHHaro CyZoNpOW3BOACTBA OTb cyRebHWKA L0 yupexiaeHid o rybepHi-
axb“. M. 1859 r,

" B. T leyuenxo: ,Uctopuueckoe uscnbnosasie o nokasaisxs csunb-
Tenen no pycckomy npaey mo [lerpa B.“. Kiesb, 1859 r.

Apcenvess: ,Cyab no dopmb, McTopnueckoe usnomeHie NpuU4HHDB, Nopo-
AMBWHNXBL cyAb no ¢opmb* (Hawe Bpema 1860 r. Ne 49),

17, 1. biasecass: ,0 cynt nHambeTHHybeMD Ha Pycu BB cTapuny® (lOpun.
Xypu. 1871 r,, NeNe 7, 8 u 9).

Ons xce: ,0 BL30BE BB Cyob nMO OpPe3HWMDB 3aKOHaMb R0 YnoxeHid
1641 r.* (OKypu. Muu. 10ct, 1860 r., Ne 2).

B. Mcmucaaecriir: O noknennoit Bbph, unu nonatie o6 06BUHUTEND-
HOMB npouecct no Pycckoin [Mpaeat* (IOpuanyu. XKypu. 1861 r., Ne 5).

/’puum\'o: .Yuactie obwmHm BB cynb no Pyccxon [lpaBnbt* (Apxueb
H. B. Kanauosa. 1860—61 r., kH. 5).

H. J1. losepuva: ,Hctounnkn npasa u cyns BB mpesHed Poccin®.
M. 1866 r.

/1. C.: .O uepxosHoMb cymoycTpoicTBt BB ApesHein Poccin* (Yrenia
Bb O. Her. n 1. P, I).

3abmauns: ,Bonbwoit 60ApuHD BB CBOEMB BOTYHHHOMB X03RiCTBH“
(Bbctu. Emponw 1871 r., ku. 1 u 2),

B. B. Coxo.ascxiie: .Tnapnbiiie MoMeHTH BBL KCTOPiM noBanbHaro
obuicka® (Yuusepcuterckin Kiesckia uaskeris 1871 r. Ne 5 u cn.).

R. I Cmeghanoscrin: ,PasrpaHnyeHie rpaxaaHckaro 1 yronosHaro cy-
ZONpPOH3BOACTBA Bb HCTOpiM pycckaro npasa® (Bb XKypH. Mus. Hap. IMpocs.
1873 r. despanb, MapT®).

Posenzeitms: ,O4epkb HCTOPIM BOEHHO-CYAHHXD Y4PEXAEHiH KO KOHYHUHB
IeTpa B.“ 1878 r.

AAance H.: LOpesue-pyccroe yronosxoe cyaonpoussosctso XIV, XV, XVI
u nonos, XVII B.*. Cn6. 1884 r,

I1. bnasess: ,CneuiansHoe HasuaudeHie cyneit u cymne6Has rpamoTa Bb
npesHe-pycckoM®b npouecch* (C6opHukb npasosbabuis, T. VIIH) 1897 r.

Ons xce: ,Ouepkb npaBa W npouecca Bb 3noxy Pycckoi [paBam“.
M. 1895 r.
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NEPIOAD NEPBLIA.

Bt yuenie o npouecct BKNO4AeTCA yKa3saHie opraHoB®b cyaebHofl BnacTH
(cynoycTponcTBa) ¥ ABACTBIA KaKb 3THXDB OPraHoBb, Takb M CTOPOHBH Bb Npo-
uecchk (cymonpousBoAacTBa).

A. CynebGHbIA BAAGTH.

Bt npeBHOI0 3noxy opraHu cynebHod BnacTH MOryTh 6HITb MAH 4acT-
Hble WIH rocynapCcTBEHHHE.

lacmnas 84acms BO3CTAHOBNATL HAPYLIEHHOE NPABO HAXONUTCA Bb Py-
Kaxb 4acTHaro nuua, rnasbl CEMbH WAM PoAa, rocnogvHa W 3emnesnagbnoua

YacTHbI cnoco6b BO3CTAHOBMEHIA HapyweHHaro npaea pyKaMW norep-:
nbelWaro WAM WCTUA, T. €. MECTb Bb TOYHOMB cMuicnb (caMoynpaBcTeO), BB
MCTODHMECKYIO 370Xy He CYLIecTBYeThb: OHa BXOOWTDH Bb Pa3nHuHuA KOMGWHa-
Ui ¢b poaoBOK, OGLIHHHOI W FOCYAApPCTBEHHOI CYAEGHOIO BRACTIIO, KOTOPHA
YyACHEHH! IpH HM3JOXKEHIW YronoBHAro npaba.

Cyne6Hast BnacTb rnasbl CeMbH HNM pofia (yKasaHHasi 0pPH H3MNOXEHIM
ceMefiHaro npaea) eCTECTBEHHO MNEPEXOAHTDH BO BRACThb CYAWTL ,Yenanb*, T. e.
paboeb W H3roeeb. CyliecTsoBaHie y Hach Bnanbnbyeckaro cyna pb XI—XIV B.
HEe Noanexuts coMHbHilo: A xonona W MONOBHHWKA HE CYAHTH TBOMMDB CYAb-
aMb 6e3b rocnopapsa“, roeoputb Horos. HoBrop. 1307 r, Slub Ha Bhnoosept
cnpalidBaeTh O BONXBaXb: 4YbH OHH CMepAH, Mpeab TEMB Kakb NpUCTYNHTH
Kb cyay Hanb HHMH. ,[loBbcTe o 6narouectuBom®s pabbt“ pasckasbiRaeT®w, HTO
OAMHBL FOCMNOAUHDB NpPHKa3anb oTchub rofoBy cBoeMy BUHOBHOMY OTPOKY (CA.
Yer. Oeun. rpam. 11). XXanobaHHbiA rpaMoThl YacTHLIMB BnagbnbuaMs umbHiHA
naoTes Cb supamu i npodaxcamyu (cM. rpaMoTy McTucnasa u Beesonosa lOps-
€BCKOMY MOHACTHIpIO 1130 r.). Mpusenennbe $akTH yKasLBalOTbL HA YACHIHOC
npoucxoncoenie BnagbnLyeckaro cyma, TaKb Kakb HacefieHie YaCTHHXB Cenb
nepBOHa4YaNbHO COCTOANIO M3b XONOMOBB M H3roesdb. [loxanoeaHie npaea cyaa
rocynapcTBEHHOIO BNAcTilo He onpoBepraeTb 3TOro, MG0 XanoBaHHBIMH rpamo-
TaMH NepenalnTCsl CEnacb TAKUMb e HeCBOGOAHWMB HaceneHieMb. hosnemer -
in 3TOrO cyna He uMbeTb eule HUKaKuxb orpaHudeHin. YTo kacaercs g0
npasa 80muUHHAZO CyOa Bh COGCTBEH. cMuicnB, To-ecTh cyma Halb cBoGoa-
HHMDB HaceneHieMb 4YacTHHXB HMBHINM, TO OHO He MOXeTb OuiITh CTO/MbL XKe
€CTeCTBeHHO BHLIBOAUMO H3b BAACTH JOMOBNaiblkH. MCTOYHMKM nepsaro nepiosa
MonuaTh O TakoMb cyzb. [ymaeMb, uYTo OHB MOrb 06pa3oBaTLCA TONbLKO
NyTEMDb MNOXAaNOBaHIA CO CTOPOHBH TFOCyAapcTBa, KoTopoe BnocnbiucTBiM 6uino
menbe wenpo Bb Mocksh, ubMb BB JluTeb, rab npaBo cysa Hanb KpecTbsi-
HaMu o6paTHNOCL W3b npuBuierid Bb oOWiA 3aKOHB.

EcrecTBeHHHIMD 06pa3oMb BO3HWKAETH CYOCOHAA BAACHIL OGULUNYL,
KaKb o6s3aHHOCTL cochbieil nomoraTh o6MKeHHOMY (MPH3LIBL O MOMOWH Kb
cocbaAMBb—KpPUKD —€eCTb TEPMHHDB, KOTOPLiMb 0603HaYaeTca ¥y HBKOTOPLIX® Ha-
ponoBb MckoBoe npowenie—, Klage“). Bb anoxy Pyc. [paBaw obuuuHa obcy-
®aaeTsb yronobHble Hcku (Kap. 4 u 5); npenctasuTenu es, ,no6pele nioau*,
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pbwaioTs HCKH, Bo3HHKaollie H3B OoroBopobb (Ak. 14). OHu e v BHGOpHHE
YHHOBHHKH OOLUMHB! (COTCKie M CTapoCTH) Y4acTBYOTH Bb KHSXeckoMb cynb
(DoroB. ¢b wbMuamu 1229 roga, 29, 33). Crpemnenie pbwaTh cnopsl Mexay
obLMHAMH CYLeGHBIMD MpPOLECCOMb, a He BOHHOW, BHI3WBAETL HEOGXOLHMOCTL
rOCYyLapCTBEHHHXD OpraHoBb cyneGHOR BRacTH.

Locyoapemeennvie (3emckie) opeamst cyTs 1) kusszs. Ero cyne6Has
BNacTb MPOCTHPAETCH Ha BCIO 3eMINI0 W OCYLLECTBNRETCH HMB HNH NHYHO 4pe3db
npomwaxcite cyds (Doros. Hoerop, cb KasumupoMn cT. 11), Mnu upesw nocto-
AHHBHXB YHHOBHHKOBB (NOCaAHWKOBDL H TiYHOBB), ABACTBYOLIHMXBL NOCTOSAHHO
OTb HMeHH KHA3A. MBcTo cyna—, kHAXD ABOPB“—He peanfieHUis TONbKO KHA31,
1o U Tb neopH, rab cuabnn BB NpoBHHUIAXB KHsKie uyHMHOBHUKH (Pycckas
Mpaspa, Kap., 37)'). 2) hospe unu cynatdb oTabnbHO, 3aMbHAA KHSKINA

1) Cyne6xan ¢yHKUiS MOCTOSHHO NPHIIUCHIBAETCH KHANKECKON BAACTH, KaKb OCHOBHAs
W rnaBHas; Ha4Y¥Has Cb NPU3BAHiIA KHA3ER-BapArosd ¥ BO BCe nanbHbillee Tededie nepiona
nbatensHoCTb KHRA3ed oubuusaeTcs 1.peumyuwiecTBeHno no Mbpb monxnaro ornpasneis umi
cyna: xorsa Bcesononv Apocnasuyt ycrapbnb, TO 10 nwaed ,He CTana AOXOAHUTbL KHAKAA
npaega%, T. e, OHb JAMYHO He OKa3wBaNb BAisAHIA Ha npasocyldie. BnaauMipbs MoH. BB cBOEMB
MOYYeHiH NPUKA3LBAEGTDL CBOMMD NOTOMKAMb-KHA3LAMD KAXAbIA eHb 3aHHMATLCA SIMYHO NpO-
H3BOACTBOMD Cyfa —, nioded onpasnuBaTu®. noraa kH. Poctucnass XoThab nocTpHubcs BB
MoHaxH, To [levepckin urymensn [lonukapnb oTroBopun®s ero otTb 3Toro Hambpesis, pexoMeH—
AyS €My nyuule KCMONHATH CBOE KHAXKECKOE Npu3BaHie, a WMEHHO. ,npaBay AbaTH Ha ceMb
cebTh, BB npaeay cyab cyants* (Mnat, abt. n. 1168 r.). Pycckaa llpapna ykasmpaersb Ha
KHRXIA CyAd: NO WCKy O TaThbh (,BecTH ero Ha KHaxb pBopb~, Kap. 37), no ucky o nobo-
AIX> W PaHaxb (,,€CNH NPHMRETDH Ha KHAXD 0B0pB¥.., Kap.24), no ucky 06n obunaxs 3akyny
(,ABNEHU XORMTH Kb KHA3L HAM cymiamb“... Kap. 70), BooSwe no yronoBHuMB mbnams (,Hni
cMepab yMy4aTsb a 6e3b KHAKaA cnosa“.., Ax. 31, Kap, 89 u 90), o Hacnbacred (.ecnu
GpaTba 6yayTb TAraTbCcs nepenb KHsA3eMb o HacnbacTed“..., Kap. 117), Orcona, oaHako, He
cnboyeTs, u4TO STHMB MCK/IIOHYAETCH BCAKaA cyRebnas BnacTh Bbya, AyMbl # OGMHDL (Kakb
MEl BHIBAM BEIWE W YBHAHMDB cedHach). Bb CBOed pesuneHUid KHA3bL He MOT'b NHYHO AABATH
CYLb HOCTOSIHHO, a MOTOMY HENerupoBant CBOE NPano INIYny, ABACTBYOWEMY OTH €ro MMEHH,
CoBepweHHas HeCaMOCTOATENbLHOCTb CYRA TiyHa BHAHA, MEXLY NPOYMMBb, H3B H3BbBCTHaAro
cKasadia o 6echad kHsman KoHcranTwHa [lonoukaro c¢b Bnanwikow TeepckuMb CuMeoHOMB:
»KHA3b BBLCOPOCH BNaAbiKKM: rob OHTH TiyHoMD HawnMb Ha ToMb cBbTH? M peue Bnapwixa:
rab ¥ xHA3b, KHA3b e o TOMDB He noso6H Ha BRafbKY, TAarons: TiyHb He NPaBo CYAUTD,
MB3Ay emneTb, 3n0 abeTs; asb uyto abw? M peue emy snaguika: awe 6yfneTs KHA3bL N06PDB H
Wanyets MOAM, M TOro paau u3GupaeTs BRacTens Myma pobpa, crpaxa Boxia nonHa, paaymHa
W npaBefiHa; KHA3b 6yAeTH Bb Pad, H TiyHB ero ¢ HUMB, Aule nH 6yaeTb kHA3b 6e3b cTpaxa
Boxin # XpHcTiaHb He HMaTh XanoBaTH, M OHB NOCTaBARETDH BAACTENHHA 3n1a, Hesbaywa;
TONHKO 6B eMy KyHb AOGHBAaN®.., H KHA3b OyneTd B0 anb, W TiyHb ero cb Hump“. Llau nu
OTbH CyAa TiyHa abna Kb AOKMaRy KHR310 —pBWUTL TPYAHO, nonaraTh HaQo, YTO Bb 3aTpy-
AHHTENLHEIXD CAY4anXb AOKNaAb 6bnb, HO mo obuleMy npaeuny TiyHb phbwanb nbna oxkoH-
YaTEeNbHO, KaK'b MOXHO 3aKNIOYMTb H3b UEPKOBHHIXBL ycrasosb Bnaaumipa Cs., PocTucnasa
Cwmonenckaro n Bcesonona Hoeropoackaro: ,,A KTO UMeTbL NpecTynuTu cia npaedna, vau abtu
MOW, HAM Bb KOEMb ropoak HaMBCTHHKB, WM TiyHb, WAW CYRif..., 03 GYRyTb OPOKAATH™.
~Hauvawa tiysu rpabuTt, nione’ npopabat, cemy He Bbayuly*, roBopuThb nbronuch 0 BpeMeHH
crapoctd Bcesonona Slpocnasuua (Jlasp. n. 1093).

Cyne6Han ponb TiyHa BB NPUropoaaxb NPHHANNEKANA NOCARHMKAMD; MPH3BAHHBIE Bb
Cy3nanbCKyo, 3eM0 KHA3LA PocTHCAaBM4K po3gany MOCAAHHYECTBA OXHO-PYCCKMMB ABT-
CKHMDB, H 9TH nocnbaHie Havany npHTBCHATE Hapon®b BHpaMKM H npopaxamu. HecMorps Ha
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CyAb, WNM nocTosiHHO BMbcTh Cb KHA3eMB (cM. BHwe cTp. 52). 3) Bmue
ofcyxaaeTs HapyweHdis npaBa wubnoi semnu (1. e. pbna o semckoin uambub
¥ Ipyruxb roCyRapCTBEHHbIXD NpPEeCcTynneHiaxb), HO NEepPBOHA4YanbHO H BCAKie
ucku (cM, Buiwe cTp. 61). HMHO3eMHWIMD nHcaTenaM® Kas3anocs, 4TO caMoe
Bbue ecTp He 4TO HMHOe, KaKb cOOpHlle Hapoja ANA cyaa W Ka3HH Haab npe-
cryniukamMu. HMasbeTHuit Mbxosckit (Bb couun. De duabus Sarmatiis Asiana
et Europiana et de contentis in eis, 1517 r.) Takb onuchLBaeTb HOBrOpPOACKOE
Btye: ,Bb Hosropoat Hayana 6wino pacnpocTpaHATbCA BpEAHAs HAKOHHOCTHL
Kb rpabexaMs H pa36osMb. YTO6H HCKOPEHHUTb 3TO 3710, HOBrOPOAH BBENH
y cebs cnba. obuivai: 3axsaueHHH# Ha Abnk, WU 06BHHAEMHI Bb BOPOBCTBH,
nubo pasbot npeacrasnsnca Bb npetopiv (,Bbue“), B KOTOpoH 3achbmano cTo
CeHATOpOBb, Bb 3BAHIM CyReH, cb ANMHHEIMH, No ofbiyal cTpaHH, Gopomami.

NPHCYTCTBiE Bb NPOBHHUIAXD ITOro MOCTOAHHArO OPraHa, KHA3bA BeCbMa 4acTo o6bbamann
NPHropofitl W BONOCTH AWYHO, HAL3WpaAs 3a ynpasneHieMd W TBOPA cyab. Bnpowemb, cb Tede-
HieMb BpeMeHH 5TH 06bBalbl NONYHHUAH WCKNOUKTENbHOE 3HAayeHie c6opa 0CO6LIX® HANOroBb
Bb BUAB TaKCHMPOBAHHBLIXD MONAPKOBB KHA3ZID, a TaKXe M MPOYUXB HEOKNaAHuXxb c60poBb
(Buput), B3ambub cebs ans 3Ton ubnK KHA3LA NOCHINANU BUPHHKOBD, KOTOPHIMB, cabaosar.,
npuHaanemana cynebHas BMacTb He KaKb rnaBHan, a cnydanHas QyHKUiA; raasHaa ubnb no-
ChITKH UXB—CGOPD BHPDB, HMb NPEANHCAHO OCTaBaTLCA BB M3BBCTHOM BonocTH He ponbe He-
nbnu, 4TOOGHI He O6peMEeHATh KUTENed MocToeMb. IJTOro Henb3Aa OHNO NpeanncaTs Cyabb,
Muicne (Jlanre) o TomnecTsh BMPHHKA Cb NOCARHUKOMD OTHIOAb He MOXETH GHTbL NPUHATA.

Kakb npu cyab camoro KHA3s, Takb M €ro NORYHUHEHHBIXD OPraHOBbL NPHCYTCTBYETD
HapOAHLIA 3NEMEHTD, Bb anub A06puIX®L moaeh: ,kakoe abno 6ymeTs OKoHYeHO Bb CMoneH.
ckd nepenv cyabsiMM ¥ nepend ROGPHIMM NIOALMH, Bb APYrod pasb Toro He nouuHars* (Horo-
Bopb 1229, ct. 38), Bb nuunoMb cynb KHA3A ponb HOGpPHIXDB J0AeH, nonaraThe Hapo, npuHan-
nexuTs 6osapckoi aymb; Ha cynb npoBuHUIANbHLIXD OPraHoB®L LKOGPLIMM NIOAbMH ObinK ,,Nny4-
wie noau* MBCTHOA OBWIMHLI (N0 NOMONEHIO, a He No BHOOPY H YNONHOMOYIK), KaKb 3TO
BHAHO H3b NOCABAyIOUIEH HCTOPIH CYAHKhIXDB MykeR, 3HaveHie HXDB Ha cynb, nO HEROCTATKY
RaHHbIXD OnpenbnuTe TPYAHO, HO MOXHO AyMaTb, YTO OHA He OrpaHuyueanach cnbacTBeHHO0O
4acTilo npouecca, a NPOCTHPanach W Ha NPHUroBOPDL, 4TS 6bINO HEOOXOAKWMO NPH OTCYTCTAIN
NHCbMEHHHXD 3aKOHOBB W roCnoAcTBE o6eiuHaro npasa. HcnonunTensumiMu opranamm cyaa,
ynomMHHaeMuMH Bb Pycckon lMpasak ¢ Apyruxd NaMATHHKAXD €A 3N0XH, OLAH ,METANLHHKDB",
UM nuceus. MUab atoro He cnbayers, YTO CyAdb AaBanb BCErda NUCHMEHHHIA phluenin; Heco-
MHBHHO, B FNABHOA MacCh OHM OCTABANHCH CNOBECHHMH; HO HeBBpOATHO, 4TO6H TAMOH O
3eMenbHOM COGCTBEHHOCTH yXKe Toraa He tpebomanu ckpbnineHia pbwenin Ha nucemb. Hbxo-
TOPLIA CyReSHA phiueHia yronoeHsif BOwAM Bb cocTasd Pycckoi [lpasaun, 6yayuu 8B CBOE
BpeMsi 3anucaHsl (cM. Bolwe cTp.97). Ha cynd, ceepx®d Toro, OuinM ,AGERHHKK™ K, MEYHUKA',
3tiMu uMeHaMK 0603HAY2ETCA, AyMaTh HAROGHO, OHA M TA Xe AOMKHOCTL Ny6nuyHaro o6BH-
HUTENA U WMENONHUTENR npurosoposb (xots Bb Pycckon lNpaeab, Ak, 1, o6a HaumeHOBaHin
COMOCTaBMEHHN K ObTh MOXETH WHOrAA Pa3NH4AAWCh OPraHu Ny6AHYHAro OGBHHCHIR M NpH-
BelleHin NPUroBOPOBB Bb HCNOMHEHIE): ,)iH MEYHUKD KNHBETHBD, NH COYAMA no Mb3nb cyas,
nu ph3oHmeub, rHOycHH Bory Taxkosmixb npunocw“ (cM, Pyc, INpaspb 100 u Hawe npum, BB
XpucroMm., 127). Mucnb 0 ny6auyuHOMD 06BHHEHIM He AOMKHA Ka3aTbCA AHAXPOHMIMOMDB ANR
ppeMeHd Pyccrkost [Mpasan; Pycckas lNpasna Bo MHOTMXD CAyYaAxs onpeabnseTs yuactie
roCynapCTBEHHOMA BlacTM Bb npecnbaosadiv npectynaenin (416 Bnonnb pbpoaTHO ¢b TOUKH
spBHin ¢pHcKanbHBIXB WHTepecoBb; cn. Pyc. [lp. Ak. 41, Kap. 125 unp.); camo cobowo pasy-
MbeTca, YTO 3TO yyacTie COCTOMTDH NHWb Bb NOMOWMK YACTHOMY OOBHHWTENW, NMPH TOrAAWHEMD
KCKNIOYNTENbHOMD rocnoacTs: o6BUHMTENbHAro npouecca.
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MMoToMb ynapsanud Bb BbueBoit Konokonb;, Mo nepsoMy ero 3BYKy Bch rpa-
MAaHe, a TaKke CHHOBbS HXh CTEKanucCh BbL npeTopilo, uMbs BB kawmnon pywb
no kaMmHio. Korga BMHa npuBefeHHaro Bb CyAb Obisia NpU3HaHa CEHATOPaMH
H anl‘OBOp‘b‘ NpoU3HeCeHb, TOraa NpHCycTBoBaBwie rpamiaHe 6Gpocanu npu-
HeCeHHble MMM KaMHH Bb NpPeCcTynHUKa 4 TaKUMDb o6pPa3oMb yMEpUiBRsNK €ro
TYTH ¥e, Bb cyaunuus, nocnb dero rypoboio oTnpaBnsinuce Bb AOMB YyOKWTAro
M pacxulanu BCe ero MMYLIECTBO;, NOMD e BHHOBHaro npopaeasncs snocnba-
CTBiM cb nybnuuHaro Topra, M AeHbrH, BLIPYYEHHBLIS OTb MPOAANKH, NOCTynanu
Bb Ka3Hy" (cM. ,Bubniorpapuyeckie otpusku® Bb Oteuects. 3anuck. 1854 r.
Lexabpb, 145).

Kusaweckie u BhbueBble opraHn cysa AabicTBOBanM nepBoOHAYANBHO
BMbCcTH; MHcTaHuioHHaro nopsiaka HbTb. Ho Bb Hosropoas u lckost (BB XIV
¥ XV B.) OTHOLIEHIE 6/bUr8HINS 1 KHAMCCCKUXNE OP2AHO8E CYOa Onpedvasemcs
JaAKoHOMB moune. 30bcb, ¢b OoTAbNeHieMb 3aKOHOJATENbHOH BRACTH OTb
cyne6HON, MeXAy pasnuuyHbLIMM OpraHaMH cyla YCTaHOBNSeTCH 3aKOHOMDb Mpody-
Hoe cooTHowenie. CyuiecTByioTb aBh GopMbl TakHXb COOTHOLWEHIR: OLHA Bb
Hosropoackoms cyroyctpoicTsb, apyras Bo [lcKOBCKOM®.

Hoaeopodckoe cydoyempoiicmso ocuoBawo Ha pasgbneuin nodcvdnocniu
MeXAY KHSKECKUMH W OBWMHHO-BhueswiMM opranaMu cyma. AMsaxwceckic opea-
Hbt, T. €. CaMb KHR3b, €ro HaMBCTHUKD W TiyHb, phlUaOTL NPeuMyWEecTBEHHO
yronoeubie HCKH. (JGugunno-giyessie opransl cypa cyTs cnba.. cyAs nocad-
Hura (Hoerop. cyau, rpaM. cT. 2) sbaaeTs npeumMyllecTBeHHo TswebHua abna
0 rnosemenbHol cobeTeenHoctH (ibid. cT. 28). Cyav msicatwazo (Hosropoa.
cyaH. rpaM. cT. 4 u [oroe. Hosrop. cb Kasum. cT. 6) Bbnaete npeumyuwe-
CTBEHHO HCKH, BO3HHKaiOllie H3Bb AOrOBOPOBb, OCOGEHHO MENIY NHUAMH TOP-
rosuiMu: ,abna Toprosasi, rocTHHHAa M CyAb Toprosui* (YCT. rp. kH. Bcesonona
uepksd Ha Okonaxb). XoTA NH4YHOE BO3CTaHOBNieHie npaBa (caMoynpaBscTBO)
BoznpeweHo (Hosr. cyaH. rpam. cT. 6, 7, 10 # 12), HO AMYHOMY 3NEMEHTY
nano agbes yyacTie Bb roCyAapCTBEHHHXb OpraHaxb Cyla: ,Ha CyAb MOMMATH
asbMa dcTuoMB no gBa GosipMHAa M NO 4BAa MyXa KUTEHACKA OTBH KaMAbA
cTpauun Tawyuwenca“ (Hukod, JIBT. noav 1384 r. u Hosr. cyms. rp. 25).

OTH pasfiHyHble TPHOYHANW MOCTABNEHH Bb UMCIMAMILOHNBIA ONIHOULC-
Mist nBOAKAro popa: nepecyds w dox.aads. I[lepecyds, unu Hosoe paacMoTphbHie
nbna Bb BbiCUleH HHCTaHUIM, NPUHAANEXWTH OpraHaMb Kisweckaro cyna (Hos.
cyaH. rpaMm. 2 u 3). _lox.aads, vn¥ nepeHoch abna caMUMb Cyabeio, 110 Hesc-
HOCTH 3akoHa Mnu dakra, abnaeTcs Konnerid, cocrosuied H3b NpeAcTaBUTENeH
o6WHHL (KOHUOBD rOpofa), Cyleil, HasHaYeHHHXB CTOPOHAMH, H KHAMECKHXD
uynHoBHHKOMB (Hosrop. cynH. rpaM. 26).

. Ilcrosckoe cydoycmpoiicinéo ocHoBaHO Ha ABOWCTBEHHOH OpraHW3auin
BCAIKAro Cyna, T. e. BCAKIH TPHOyHan®b COCTOMTbL H3b KHANKECKHXDB H OOLIHHHO-
BbYEBHIXL OPraHOB®, 3 UMEHHO: UCHMIPA.I1bHOE CYOUAUNLE— ,roCcndna“ —COoCTO-
MTDH H3b KHA3d, MOCAAHHKA M COTCKUXb—NpefcTaBuTeneil ofwuHb. XoTa
yKa3ulBaeTcsi Ha OTAbAbHBIA cyA® KHaxil ([NckoB. cya. rpaM. 1) ¥ nocaaHuyif
(cT. 3 1 6), HO BB NBACTBUTENLHOCTH OHHM cyaaT®b Bceraa BMbcTh (cT. 4; cm.
Takwe npasywo rpaMory CebToropckoMy moHacTeipio Bb Ak. IOpua. Ne 2, no
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KOTOPOR CyIb MPOHCXOAWNB ,MNpPeab rocnofMHOMb [ICKOBCKHMB, T. €, KHS3eMb,
npenbL NocajHHKaMy CTEMEHHLIMHM [ABYMA M NPeldb COUKMUMHY, O COUKUXB, KakKb
cynbsixb, cM. lckos. cymn, rpaM. 12, 20). Tako# e ABOHCTBEHHLIH COCTaBb
UMBIOTD ¥ cnyxe6Hble oOpraHbl Cyfa; a MMEHHo Hepa3nbnbHo RbBHACTBYIOTDH:
kHAXiA uyenoBbkb ¥ coukiit ([lckoBCcK. cynH. rpaM. cT. 18); ObAKM KHAXIH U
ropoackoit (ibid. cr. 79); noaBepHHKM 0TDb kHA3s uenoBbkb M oTb [lckosa
yenosbxb (ibid. cT. 59)—ans HabniogeHia 3a nopsakoMb Bb cyab; nsopsne u
noaso#ckie (cT. 81)—nna Bw30Ba BL cyav. [lposuniiaasnoe cydoycmpoiicmao
uMbeTb Takom Xe ABONCTBEHHHI XapakTepb; Bb MPHropofaxb YIpPaBAAOTH H
cyaats nocaguuku ([lckoB. cynH. rpaM. cT. 77) u KHAxeckie HambBCTHHKHM (no-
cnbanie cb 1469 r. Bo Bchbxb npuroponaxw [lckosa; cm. ibid. crT. 5).

11. CynonpounsBoicTBO.

O6wan dopma npouecca yxe cb apeBHbAlMXD BpeMEHD 3aKjouana Bb
cebbt Tpu cTaniu: 1) ycraHoBneHie cTOPOHD, 2) MPOW3BOACTBO cyda H 3) MCIOJ-
HeHie pbwenia. Ho panoMb c¢b ofuwelo cywecTBoBand W Apyria ocobeHHuIs
$opMH, BB KOTOPHIX® HEAOCTaBaNIO TOW HAHM APYroW H3Db yKa3aHHBIXBL yvacTed
npouecca.

1. Cmoporut.

06t cropoHn uMeHosBanuch ,uctuamu* (Pyc. Mp. Kap. 17; llckos. cya.
rpam. 62; Hosr. cyad. rpam. 13, 11 u np.) uau ,cynepuuxamu* (,erna 6o
rpsifewd Cb CYyNbpoMb CBOHMB Ha MyTH..*, rosoputca BS [lang. AxTioxa
Xl B), unu ,cyrsunkamu® ([lckos. cya. rpam. ct. 58). TakoBoe ogpuHaKoBoe
HaUMeHoBaHie CTOPOHB YKa3nlBaeTb Ha OTCYTCTBie NPOUECCYanbHBIXb NpeUMy-
WeCTBds W ANSA MCTUA, W Ana oTBbTyMka, cb HBKOTOPLIMM, BnpodYeMb, HCKNIO-
YeHiAMKU ANst UCKOBD yronoBHHX®b (cM. Pyc. [lpaBaa Kap, 99). Bb [latepuxd
neuep. pasckasnBaeTcsi, u4To ,Apedpa (neuepck. MoHaxb, 6ylyyun oGokpameHb)
OTb MHOrif cKopbu, exe o 3nath, xoTd caMb CA NOTYOMTH, H TAXY BEMUKY
B3QBHXE Ha HEMOBHHHbLIA, MHOrO My4uBb 6e3b npasabl* ([MamaTtH., u3m. Hwo-
BneBuiMb, cTp. CXVIII).

Mounsitie 0 20cydapcmarn, xaxs ucmun (b Abnaxb yronoBHHXD), elle
He cyliecTByeTb; cnbioBaTenbHO HBTHL Da3nudis Mexay YronoBHbIMb W rpa-
MAAHCKKMB, CNBACTBEHHBIMB M O6BHHHUTENLHEIMB npoueccoMb. Ho yxe co Bpe-
MEHD OBONBHO PaHHHXB rOCYAapCTBO MOMOraeTb 4aCTHOMY HMCTUY Bb npecnk-
nopaHin ob6eunsiemaro (Pyc. paBna Ak. 41; Kap. 125; Hosr. cyan. rpam. 36:
MNckos. cyad. rpam. 65, 98 u ap.), Bo3naraetsb npecnbioBaHie npectynnenin
Ha obuinie (Pyc [lp. Kap. 80) u, HakoHeub, akTHBHO y4acTByeTb Bb HHTe-
pecaxb CTOpoHB, Bocnpellas notepnbsweMy nuuy ocBoGOXAATH NMpeCcTYMHHKA
OTb. Haxka3aHia no muposodt (Yct. [BuH. rpam. 6). EcTb uapkctia, 4To ywe BB
XIl B. rocynapcTBeHHasi BrnacTs npecnbaopana npecTynneHia Aasxe Torapa, Koraa
4YaCTHBIA HCTELb OTKA3ancsl OTb HCKA, W 4TO 6nuxaiwwas npyyunHa 3TOro ABne-
His 3aKno4anace Bb TOMB, 4TO OpraHsl BRacTH He XoThnH oOTKasaThCA OTH
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cnbayeMaro WMb yronoeHaro wrpada. ,[Ipuwnu Tath xb cB. ['puropino Yyno-
TBopUYy (pa3cka3uiBaeTcs Bb [laTepuxb neyepckoMb); X03siHHDB 3aMbBTHNBL HXB
¥ noimManb“. L BnaxeHHHR xe naBb UMB ACTH, M oTnycTH WXxb. U ce ypbnasb
roponckit Bnactenuus W nosend wywumu Tatie Tin. Cryxe cu Ipuropid,
AIKO ero palM npefaHd CyTh, U LIEAD AACTb KHHUIH (EAMHCTBEHHOE MMYILECTBO,
KOTOpoe y Hero 6ulNio) BnactenuHy, tatie xe otmyctu* ([lamartH., u3n. lko-
BneebiMb, cTp. CXXXVIl). Ho aymarts, 4TO aeHeXHHH HHTepechb ObNb enMH-
CTBEHHbIA, KOTODHIM PYKOBORKN® TOTAa rOCyRAapCTBEHHOK BRACTi0 Bb €ro yro-
NIOBHO-NONULERCKOM! NBATENLHOCTH, 6bino 6H owHbouHo (cM. Builwe cTp. 342).

CropoHaMu, no obiieMy nopsaky, Bo Bchbxb abnaxb SABARKIOTCA HaACHI-
notn auna. Ho nonb yacTHHMM nuuaMu BB ApeBHbiluee Bpems pasymbioTcs
He nuua ¢u3nueckis: Torga MCTUAMM U OTBBTYHKAMM BLICTYnafmu ceMbsl, POADL
M obwmuHa: ,Ha 60pb0y 3Ty pOACTBEHHUKH OObBHUXB THXYUIMXCS .CTOPOHB NpH-
XOOATD BOOPYMXEHHHIMH M CTAHOBATCSH; TOrAAa CONEPHHKM BCTYNawTb BB 6oft...*
(M6Hb-MacTs).

BB yacTHOCTH N0 HCKaMb, BO3HMKAKOLIUMB H3b TaKHXb NPECTyNnedin,
Kakb y6iHcTBO unu yBbube, WCKanb Becb polb HAK Bcsi ceMbsi. Brnocnbactsin
ABANOCL OrpaHHYeHie 3TOro W 6LifIc NOCTAHOBNEHO, KTO HMEHHO MOXEeTb MCTHThb
3a oTua, chlHa H Gparta.

Cb apyrofi cTopoHH, oTBETYMKaMH No APeCTYNEHisAMb ABAKLTCA ONATh
ceMbsl, ponb U obwKHa, Bnpoyemb, ceMbsi OoTAaeTCs Bb MNOTOKDL M Ha pasrpa-
6nenie 3a npectynnedie rnaeu es (Kap. 5) He H3B yronoBHo-kapaTenbHHXh
ubnen (cMm. Bwiwe ctp. 338, npuM.). Hab nocnbiyowyxs 3akoHORATENbHHIXD
oTMEHDL BHAHO, YTO NEpBOHAYaNnkHO ¥ NO NPECTYMieHiAMD TaTbbu oTBbBYanH
HeHa W ABTH npectyniuxka (CyaebH. Kasum. cT. 1 H 4) onate BB cMHCAb
FPa¥AaHCKaro WUcka.

[To pyccxoMmy npasy, nepBoHauyanbHas 06R3aHHOCTb oOWHHBI oTBbuaTh
no uckaMb o06b y6idcTBb He moanexuTb CcoMHbHIlO, H3b Hes BuipoAnnach
nosaHbAwas kpyrosas nopyka (NMpHu KOTOPOM oBLIMHA SBNAETCH YHKE HE CTONLKO
OTBETYHKOMDB, CKOMBKO CyAbeH MO MPECTYNNEHIAMB).

[MosTOMy MOYTH MpPH KaXROMDB HCKB Kb CyRy SBAANHCL Cb TOH W Apyrow
CTOPOHH UBNHA TONNH POACTBEHHWKOB® H cochbaeH, NpH YeMb poNb FNaBHHIXD
abaTeneil copeplleHHO CKpuBanach 3a ABACTBIAMH Macch 1OCOOHUKO8B. DTO
yaepxanocb O HM3faHia CyAHbIXb rpaMoTb; [lckoeckas rpaMoTta 3anpellaeTs
XONUTb Ha CyAbL ,NOMOYBI", NpuKaswBasd Nb3Th BB CyNeOHHLY TOALKO ABYMDb
CYTsHHKaMb. U3b ed cnoBb MOXHO 3aKNIOHHTL, HTO €llle Bb TO BpPeMs Mo-
cobuuku cunow ntanu Bb cyhebHi0, 6Gunu nomBepHuxoBb. Ilo Hosrop., cyan.
rp., CTOPOHH NPHBOAWNYM Cb €O600 TONNL NpiATeneR (cosepiuand ,HABOAKY®)
u ThMb napanusosanu AbicTteie npasocynis (Hosropoa, cyad. rpam. 6, 13).
B1b nosanbilueMb, NHUTOBCKO-pycckoMbs nepioab, 4bMb 6Goraye 6unb HCTeUd
WK OTBBTYMKD, THBMB Cb 6ONbIUEI0 CBUTOIO RABAANCSH OHD Ha CyAb, HABOAS
yKachk Ha Cyled H MPOTHBHHKA.

KpoMb cembH, pona M obllHHE, HCTUAMH W OTBBTYMKaMU sBRANUCL 0pic-
ouneckia auMa Bb COB6CTB, CMbicnd, O06HIKHOBEHHO Bb NMOAHOMDB cocTasb cBo-
HXDb YNEHOBb—(PHU3HYECKHXD JIHUBL. DTO ONSATH OTKPHBAETCS H3Db 3anpeileHis,
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nocranosnexnsaro IIckoBCK. CYAH. rpaMoTolo, uYTOGH 3a UEPKOBHYIO 3€MNI0 Bb
CyAb noMoubio cochan He xoaunu, uyTobbl Hckans M oTBbYans oAMHBL npea-
cTaBuTens lopuany, nuua—ctapocta ([lckoB. cymH. rpam. 70). Cb nocrenex-
HBHIMB BHIACHEHIEMB NOHATIA nuua BbL YacTHOMb npaek, onpeaknsaercs u aka-
TENbHOCTL (DUIUYCCKAZO AN, KaKD CTOPOHH BB npouecch. Brpouemb Hu-
KaKkHXb YCNOBif npoueccyanbHOR NpaBocnocobHOcTH (GU3HY. NHUA NaMATHUKH
3TOH 3NOXH He NaTh. M3b HUXD MOMHO H3BNEYHL TONLKO, YTO 3Ta NPaBOCNO-
cobHocTe nMbna GesrpaHuyHule npeabsibl: MOTNH MCKATL HE TONBLKO JCCH LN
KaKb 3aMyxHis, Takb ¥ BuoBul (Hosr. cyau. rpam. 16, 17) u dmmu ([lckos.
CymH. rpaM. cT. 21), HO paxe M palu, Kakb MOXHO 3axmo4aTh W3b Hosrop.
cyaH. rpaM. (ct. 22),

O6bi4ait ¥ 3aKOHD AOMKeHb 6uinb onpeabnuTb, BCAKOE NU NHULO AOMKHO
HenpeMbHHO NUYHO SABASTLCS HAa CyAb, WNM MOTJIO BHICNAThL 3a cebs mped-
cmasumeasn (.0tebrudka“, .nocobHuka*)? [JymaTe Hago6HO, uTO nepeoHa-
4anbHO NHYHOE MPHUCYTCTBie CTOPOH® Bb CyAE 6biN0 06WHMB NPaBUHNOMB, TaKb
KaKb Npouecch HONMEeHDb COBEPWAaThCA NMYHBIMH CPEACTBAMH {HAMNp., HCOBIT.
OrHeMDb W BONOIO, KNATBOI H NoneMb) Cb NOMOLLLID CeMbH H pona. l'losromy
Pycckas lNpaspa Monuuts o npeacraButensctsh BoBce. Bb anoxy xe Hosr.
H [lckoBCK. cyaH. rpaMoTH cyne6Hoe NpPeACTasHTENbCTBO TMONYYHIO LIHPOKOE
passutie, KTo Morb umbTe npeactasutenei#? [Mo Hoer. cynn. rpam., nosbpen-
HBIXD, KOTOphHIE Bb Hell Ha3LlBATCA omasmunKami, Mors UMbTL BCRKIA
(ct. 15, 19, 82). Hanporues, no lckos., cymH. rp., nNpaBo 3TO NPUHALNEXHUTH
TONbLKO WeHWKHb, NUTATH, MOHAXaMb M MOHAXHHAMB, APAXNLIMb CTAPHKAMD,
rnyxumb. KTo Morb 6uTh npeactasutenemb? [lpexne Bcero nioau, cBA3aHHbE
Cb HCTUOMD WNH OTBETYMKOMD ceMelHBIMHM y3aMH (3TO OCTaTOKb JAPEBHAro
nocofyyU4eCcTBa); TaKie eCMCCmBCHH b NPENCTABUTENH CYTb CHHD 3a MaTh,
MyXDb 3a weHy. Hosrop. cymd. rpam., roBops 06b 3TOMB, NpPEROCTaBAAETH
npaso BHICNATb 3a cebsi culHa BAOBaMb cTapbiWwuMb HNM no kpaiHed Mbpb
WHTBUMB, T. €, OBYXb BLiCIIMXBL KnaccoBb obwectsa. Ho oTciona He cnb-
AyeTb, YTO BAOBH MpPOYMXb COCMOBIf NUWeEHH GHINK NpaBa BHCHNATL 3a cebs
nbreit. OTHOCSTCS NM Kb YHCHY €CTECTBEHHBIX NPENCcTaBHTenei Cnyru (xo-
nonw) ¥ Boofwe HOMOYaAUH HMCTUA W OTBBTYHKA, HA 3TO NAMATHHKH He yKa-
3LIBAIOTL NPAMO; HO MOPAAKM nocnbayoulixs BpeMeHs ObnaoTe Taxoe npea-
nonomenie copeplieHHo BbposTHHIMB, Kpomb ecTecTBeHHEIXB NpeacTaBUTeneH,
MOXHO OHINIO BHICNATh BCAKOE CTOPOHMee NMUO, Kakb oTebTunka, cb cnba.
ONHHMDB HMCKIOYEHIeMb: NULA, 06neYeHHus 06ILECTBEHHOO (ARMUHHCTPATHBHOI)
BNAcTiio, He MOryThH 6uTh YacTHuMM nosbpenHuiMu ([lckoB. cymw. rp. 68, 69).
310 oyeBMAHO Bb ThXb BUIAXb, 4YTOoGH MPENOTBPaTHTL HEBOMLHOE faBlieHie
Ha coBECTb CYHbH.

OpHako, HecoMHBHHO, 4TO NMpPaBO TOro BPEMEHH eille HEOXOTHO ponycKano
pasBuTie peMecna noBbBPeHHLIXb HALMAHHIXE, B3TO BHAHO H3b TOrO, 4TO fckos,
CYHH. rpaM. BOCMIpeTHNa ORHOMY M ToMy e nopbpeHHoMy Bectd nsa Abna
Bb ONHHB M TOTH e neHb (cT. 71). Ouesuano, 4TO npouecchb eilie He na-
nexko ywens OTb ToH GOpMul, Korha o6b CTOpOHH ROMKHB GbinM BECTH ero
JIMYHO; M Tenepb MHOFO €llie OCTaBanoch TaKWXb NpoueccyanbHuXb ABACTBIA,
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KOTOpbI HEe MOrnW ObiTh MOPYYEeHBl HAaevHHUKY: TaKb, AONYCTHBL HAaMMHTOBDL
Kb CyAe6H. MOEeRHHKaMb, 3aKOHDB HE AONYCKanb, 4TO6H MOXHO 6bINO HaHATHL
3a ce6a ubnosate kpectn ([ck. cyan. rp. 36). EcrecTBeHHble npeacTasuTenn —
HE HaeMHWKH—MOrNH, 1o Bceil BBPOATHOCTH, HCNONHATL BCch npoueccyannH wist
obitcTsia (Hosr. cya. rp. 19, cn. cr. 16). 3To yacHseTs HaMb po.ab 1081b-
pernbINE Ha cydis,; Kpomb yxe yKa3aHHBIX® OrpaHHYEHil, BbL OPYrHXb OTHO-
weHisaxb nosbpeHHb 3ambHaeTy AoBbpurena enonwb. Takb, cpokb ABKH Kb
Cyny, NpuUHATHIA nosbpeHHBIMBb, o6s3aTeneHs and nobputens, ecnd norbpeH-
HH yMpPeTb [0 HacTynneHisa atoro cpoka (Hosr. cyaH. rpam. 32).

Ycranosnenie oOTHoweHi# CTOPoHD> A0 cyaa. [lpoueccyancHbis OTHOWEHIs
CTOPOHD YCTAaHOBARIOTCA, MO obwieMy npaeuny, do2080poms Mexny Humu, Co-
AepxaHie 3TOro NOroBopa CYLUECTBEHHO COCTaBnsidH cnbil. BONpocH: npeaMeTb
cnopa, Cyabsi, Kb KOTOPOMY cnbiyeTt HATH 3a pblieHieMb, U CPoKb SIBKHM Kb
cyny. Bnpouemb BTOpOH M3b 3THXB TPexb NPEAMETOBDL BXOAHNADL Bb AOroBOPDH
nuweL Bb apeBHbitliee BpeMsi; Ha 3To Bb anoxy Pyc. [lpaBasl ecTb npsmbia
ykasaHif: ,Pycckii He momxeHD 3BaTh NaTHHAHWHA Ha CYAb APYroro KHs3s,
KpoMb KHA3S cMoneHckaro; pa3sbt ecnu caMt 3ax04eThb, TO MYyCTb HAETH"
(Oos. 1229 r. 28); Bb nosaHbiluee BpeMs Ha 3TO €CThb JNHlb HAMEKW, UMEHHO
Bb cnbpyouleMb nocTtavosneHin HoBr. cyaH. rp.. ecnd CTOPOHHI B3NH CPOKB
ABKH Kb KakoMmy-nubo cyabd, M 3T0TH Ccyabsa nepeMbBHHTCH, TO 3TO HE OCBO-
6owpaeTs MXxb OTH 06S3aHHOCTH SIBUTLCA Bb CPOKb Kb HoBOoMy cyawk (Hosr.
cyaH. rpam, 30).

B® noanHbitinee BpeMsa CyleCTBEHHHMD YC/OBieMBb NOroBOpa CTAHOBHTCS
cpoxs. BawHoe 3HauyeHie 3Toro ycnosis onpenknsercss ThMb, 4TO CTOpOHa,
He BHIMONHMBLIAA ero, T. €, He SIBUBLIASCA Bb YCTAHORNEHHHH# CPOKb, TEMB
caMbiMB Tepsna MWCKb; MNPOTHBHAS CTOpOHA mNonyYana O6e3CyAHYyil0 TpaMoTy
(T. e. npurosopb, coctosBliics 6e3b cyna). Meway ThMb BB Thxb cnyvasxs,
KOrla yYCTaHOBNEHHHH CpPoKb OTMEHSeTCs CyRoMb # MEPEHOCHTCS Ha Apyroe
BpeMs,, 3TH CTporis nocnbacTeiA HC4e3aloTh; Kb HESBHBLIEMYCA MOCLUIaeTCd
TPOEKpaTHHI BH30BB, NOCNE KOTOPAaro B3HCKWBAETCA WITPadb 3a HESABKY, HO
Tepsetcs nu AMBCTE ¢b TEMb MCKb, ocTaeTcs eile cOMHMTeNbHuIMb (Hosr.
cyad. rpaM. 31, 39). dopma cosepuweHis 3TOro HAOrosopa Bb NEPBOOLITHHSR
BpeMEHa BecbMa pa3fnuuyanacs OTD TOH, KOTOpas YCTaHOBHNack BB KOHUB
anoxu. [lpexie OHb 3aKkniovancs INHYHBIMH CPEACTBAMH CTOPOHDB, HMbBs Bce
CXOACTBO Cb YCNOBiIMM O NapH, WNH GUTbA 06DB 3aknanb. CnopAulist CTOPOHLI,
Bb MNPHCYTCTBiH TMOCTOPOHHHXBL 6bIOTCA Bb 3akNaldb, NpHYeMb AbACTBUTENbLHO
uvbers Mbcto M 3aknanb (1. e. u3pbcTHasm Beulb—M. 6. Bewlb, O KOTOPO#
UMEHHO HAETH Cnopb, WNH H3BhCcTHoEe KONMMYECTBO AeHerb OTHAaeTCs Ha PyKH
CTOPOHHHM® TPeTbUMB NHUaMb). MoMeHTB 3aknioueHis cabnku onpepbnsercs
MnM PyKoOGHTbEMB (M3 No pyub eMy ynapuTH Cb HCuoMb cBouMb—HoBrop.
CymH. rp, 24), unu 6pocaHieMb WAaMoOKb BBEPXb, YTO HA3LIBANOCH 6b0AHKON
(Bch aTH dopMbl Mbl BO3CTaHOBNAEMD H3b NO3AHBHILIMXD NAMATHUKOBD 3aMafHo-
pycckaro npapa, Bb KOTOPOMBL COXPaHWAHCh BooGlue apeBHbALIIA 4epTH pyc-
cKkaro npaea).
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Bt Gonbe nosaHiolo anoxy noroBopb coBepllancs Npu ydacTin cyae6Hoi
B/IaCTH, Kb KOTOpPO# ucTeun obpaulancs 3a copbiicTBieMb Yyxe no obuiemy
npasuny. Cyne6Has BnacTe naetw diwmickazo (Horos. 1229 r. cT.21), koTo-
puiit BB nocnbAyolwuxb nNaMATHUKAXD Ha3wBaeTcs npucmasoms Tb u3b
NPUCTaBOBDb, KOTOPLIE HCMPABARKIOTH CBOM OOSA3AHHOCTH BHYTPH ropoaa Hasu-
BaTCA N0J8otcKuMu. OBATENbHOCTL 3THXD NHUUDB HE €cTh, BMPO4EMDb, FOCY-
JlapCTBEHHO-CNyebHasn. HCTeUD NONMKEeHB HaHATbL Hxb (ibid.). Hns obneruexia
CTOPOHD BBEAeHa NOCTOsHHAA TaKca 3a XxoxjeHie W ‘b3gb NPHCTaBOBL: BO
Ickoss Ha 10 BepcTb-—neHbra; Bb HoBropoat ata nnara HaswiBaecs 1020Hb
W 6uina pa3nuyHa, CMOTPA NO TOMY, OTBH KaKoro cyja Wenb MPUCTaBb: €Cnu
oTh cysa Bnaablk, TO Ha 100 BepcT® 4 rpuBHH, OTBH KHA3A—NO 5 KYyH®B,
oTb ero tiyha—no 2 kyuol (Cobp. r. u gmor.l, Ne 1). Ecnu npucrassl, Haxo.
pAuwiecs npu cynb, He cornawaipTca bxaTe no Takch, TO McTeuwb BB npaeh
HaHATb 3a Ty Xe nnaTy xoro yroaHo. [IpuctaB®m ¥ HcTeudb nonyy¥awTh OTH
CyRa 103bt8HUIY (BHI3LIBHYIO TPaMOTY), W OOGLIKHOBEHHO CaMb HMcTeub BMbCTh
Cb NpPHCTaBOMB OTAPaBNfeTCS Ha MBCTO Bhi30Ba (Hosr. cyau. rpam. 40). lMo
cpenHe-BbKOBEIMB 3aKOHAMB K OObI4aAMB, BHI30Bb, OOBABNEHHHIA He Bb yCTa-
HoBneHHoM® MbcTh (Zomuuunin orebTunka) W He BB cBoe BpeMs, TepsieTb
3HayeHie BuI30Ba; MpPaKTHKAa TOrO BPEMEHH YKA3uBaeTh, 4YTO OTBBTYMUKH, He
ycnbBulie CKpHTHCH M3b MBCTOMHTENLCTBA, CHIIOI BHIFOHSNH MO30BHHKOB®D,
Hnu osnagbBand MMM, NMUIIAA WXb CBOOOAHI, 4 3aXBaTHBB MCTUA, TEMB CaMEIMB
H3baBnsinuch, oTb HeobxomMmocTH BecTu npouecch (Hoer. cyaH. cp. 40). 3Tto
3aCTaBHIIO NCKOBCKOE 3aKOHONATENLCTBO OTMbBHUTE cTporis TpeboBaHif O BH-
308k Bb OOMHNHLIM: TO3BOMANOCH MNpoYecTb NO30BHMUY HA norocth npenab
nonoMt (M BEposiTHO, cO6paBWHMCS HAapOROMB), XOTS BHI3HIBAGMbifi MPH 3TOMDb
He npucytctBoBant ([lckoB. cynH. rpaM. 25). [lpu TakoM®b cnoco6t BH3OBa
(T. e. npu yvactid ¥ fo ynonHoMouWBaHilo cynebGHOW BNAcTH) CpPoKb Bb Abi-
CTBUTENbLHOCTH onpeaknsierca ywxe He BrnonHb AOroBOpoMB CTOPOHB; MPH ycno-
WHeHin cyne6HOM AbsATEeNnsHOCTH Bb 6OALWHXB rocylapcTBaxb, Henb3s 6uino
CyAy CYAHMTb TOTYach M TOrfa, Koraa SBUNWCE CTOpoHHl. [loaToMy cpokb Ha-
3HayaeTcsl Mo YCNoBil0 CTOPOHDB H npuctasa, OTciOAa BOIMOXHH 3noynotpebne-
Hifl: TpUCTaBbl HAaMETLIBaNKM CPOKHM Bb MPOBHHUIAXBE HAPOHHO Bb TEPMHHL!
HeBHTOAHLIe AN MBCTHHIXL XKUTened, KOTOPHE NO3TOMy BHIXJONaThHBanH cebb
obuie cpoxd siBkM Ans ubno# npoBHHUIK.

Takb ycTaHOBASAIOTCA MNpPOLECCYaNnbHHSA OTHOLIEHist AOTOBOPOM® CTOPOHB.
Ho Bb 6onbwon Macch cnydaesb NOroBopb, OYEBHAHO, HE MOXeTb ObIThL 3a-
KIOYeHD MEeXAY CTOPOHAMM; TaKOBH MOYTH BCh OOBMHEHIA BB NpecTynneHiaxs,
¥oraa oTBhTHMKY Bcerga BHIMOAHO YKJIOHHTbCS OTb cyaa. Toraa BMbcTo Aoro-
BOpa MCTUY MO3BONANOCh CBsA3aTh OTBBTuMKa M BecTH ero Ha KHSIXDB NBOPbD.
Bo3MoKHBEIA Npy 3TOMB 3n0ynoTpebneHis CHiabl OTCTPaHANHCL 3aKOHAMH: €CnH
OKaXETCH, YTO 4enoBbKb CBA3aHDB ,6e3b BUHLIY, TO MCTeUb MNATHTH 6onblIOH
wtpads (P. Mp. Kap. 90, 135; Horos. 1195 r. cr. 4; Hor. 1229 r. c1. 20).
Yxe Bb snoxy Pycck. [lpasgn, a ThbMb Gonbe BB anoxy cyaHeixbh rpaMoTs
apecins Morn OLiThb NMpoM3BeNEHB HE MHAYe, Kakb N0 YNOJIHOMOYIO BAACTH.
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ApecTs Bcersa Mors 6uTe 3ambHens nopyxorw. Passutie cuctemsl nopy-u-
TeNnLCTBA BL APEBHEMDB PYCCKOMB npashk ecTb yepTa, cTaBdAllas BbLICOKO 3TOTDH
npouecch Haab nocnbaywouwunmsb, rab passutie cnbacTBeHHbIX® Hauans 3acTa-
Buno ubHuTe ceobosy 4Yenosbka BechbMa HH3KO.

OcobeHHLEe BUOL YCTAaHOBNEHIA OTHOUIEHIA CTOPOHB A0 CyAa COCTaBAs-
10Tb: a) €800, 6) roHeHie c.216da.

Ce0A®L COCTOMTDH BB OTHICKAHI¥ MCTUOMBL Haanexaliaro oTebTuyuka, no-
CPeNCTBOMB 3aKNW4M, cBofa Bb ThcHOMB cMuicnd M npucarn. Beskif, y xoro
nponana Bellb, NPOM3BOAUTH o6baBneHie Ha Topry—asaw.auus (Pyc. IMp. Kap.
27 n 29). 3akoHb mpeanonaraeTb, YTo o6bABNeHHas 3anoBbAb HOMKHA CAb-
natbca H3sbCTHOO Ans Toro ropoga, unu Ttoro ,Mipa“, rab oHa cabnana, BB
nponomxenie 3-xb AHed. Ecnu ucTeub HaifeTs CBOK Bellib NO UCTeYeHIn 3-xb
AHeR nocnt 3aKnW4M, TO TOTh, Y KOro OHa HaijeHa, npu3HaeTcs oTBbTYH-
KOMb, KOTOPHIH He TOMbKO BO3BpalliaeTh Belllb, HO M YNNauyHBaeTh YroJIOBHLIHA
wrpapsb—3 rpusHbl 3a obuny. Ecnu e saknnub He 6uina ewe cabnauva, nau
ecnu Cob6CTBEHHUKD Hauenth Bellls Bb PYKaXb APYroro A0 HCTEYeHis ysaxo-
HEHHBIXb 3-Xb AHel nocnb 3aKAHYM, WM, HAKOHEUDb, OHBb Hallenb €€ HE Bb
csoeMb rpant (unu ,Mipy“), To HauyHHaeTcs cBofb. Yenosbks, y KOro HankaeHa
Belllb, OTHIOAb He MNpU3HaeTcs elle oTBBTYHKOMB: OHB MOrb 3aKOHHLIMB NYy-
TeMb npiobphcTH ee oTb TpeTbsro nuua, eMy ussbcTHaro, BoTh noueMmy 3a-
KOHB, OCTasnss Beillb BO BnagbHie KynuBwaro ee, 06sa3uiBaeTb ero Bmberh
Cb MepBOHa4aNbHHMB XO3AHHOMB HATH Kb TOMY NHUY, Y KOro nepeuid npio-
6pbnb ee. Ecnu 3TO TpeTbe NHLO CCHNAETCA TaKXKe Ha 3aKOHHHIA cnocobb
npio6phTeHis Bewu, TO CBOAB NpPOJONKAETCH Aanblue BChBMH 3auHTEpecoBaH-
HbIMM NuUaMH. Y4acTie nepBoHayanbHaro co6CTBEHHHKA Bb 3TOMBb HCKE noa-
JIEMHUTB, BMPOYEMb, OrpaHHYEHiAMB: €CiH CBOABL BpallaeTcs Bb OAHOMB [O-
poadk, To co6CTBeHHHKD MAETH N0 KOHUA CBOA3, HO ecnu ubnb 3aWHTepeco-
BaHHBIXDL NEepexoAnTh 3a npenbnnl ropona Bb 06nacTh, NOAYHHEHHYIO TOPORY,
TO MCTEUDB HIOETH TONLKO RO TPETLAro CBoAa. DTO, OMEBHAHO, ANA TOTO, YTOOH
He 33aTPYAHATb €ro CNHWKOMb Bb HHTEpecaxb R06pocoBBCTHHIXL BnaabnbueBss.
Toraa TOTH, fo KOro pno#igeTb 3-# CBOAD Bb 0651aCTH, RONKEHBL BPYYHTH
WCTUy JAeHoramMy ubHY paBHYIO Beul, a caMb yxXe B8emeTb CBOABL fanbe
(Kap. 32). Hcunioyenie u3b STOro COCTAaBAAITH HCKM 0 yensAuHb: ucTeus
LOMKEeHb HATH DO 3-ro cCBOAa BO BCAKOMB cnykab, T.e. Aaxe M Toraa, koraa
€BOOL BpallaeTcs Bb OAHOMB ropoab, 3To notoMy, u4To mpH 3TOMBD HETBH
ocobeHHOM HafloGHOCTH Bb NPUCYTCTBIH XO3MHA; YENsiAHHBD CaMb MOXETb yKa-
36iBaTb, KaKMMH NYTAMH OHDBL NEPEXOAUN® OTb OAHOrO Bnagbnblia Kb APYroMy.
Tpertiit npio6pbTarens yenaguHa AomkeHb BHAAThL MCTUY cBoero paba, a caMb
Nony4YaeTh YKpPageHHaro YensauHa W BeneTb cson® Aanbwe (Kap. 34).

Ceoob MOXETb KOHYHTHCH TPOSIKHMb 06pa3oMb: unu nocnbadin Bnanb-
neub He AOKAXETb, 4TO Npio6phnt Belb 3aKOHHHIMB 06pasoMb OTH KOro-nubéo,
HNH, €CAIM OHB Bb COCTOAHIM NOKasaTb 3TO, HO He 3HaeTb 4enobbka, y Koro
KyNUib, WK, HaKoHeUb, CBOAB NpUBedeTb Kb IpaHHlLAMbB rocygapctsa. Bb
nepeoMb cnyyab nocnbanifi Bnasbneur npusHaeTcssi BOPOMB M MOANENKHTDH

Bub6nnoreka "PyHusepc"



640
yronosHoMy wTpady M 4acTHOMY B3bICKaHilO, KOTOpOe HIETH Ha YNOBNETBOpe-
Hie Thxb, KOMy OHB nponanb KpaaeHywo Bewb (Kap. 30). Bo BropoMmb H
TpeTheMb cayd4ab nocnbauiit snanbneus RONMEHD ROKA3ATb, YTO OHB KYNMHAL,
a He yKpanb Bellb. [lokaszaTh 3TO MOXHO TONbKO MPUCArol AByxb cBuabrenei
nokynku (Kap. 33). Tpucara 1ByXb CBOGOAHBLIXB MyMeA MOXETH OuTh 3aMb-
HeHa npUcaTol ORHoro MuiTHuka. [locnbasiit snagkneur nuwaerca cCBOUXD
ReHerb, 3annavyeHHbLIXb 3a Bellb; BNPOYEMB OHD COXpaHAeTHb HaBceraa 3a
co6ol npaBo HCKa, ecnd Korpa-nu6o BCTpHTHTHL NuuUo, npogasllee €My Bellb,
Torpa onsiTe HaYMHAETCA CBOAD M KOHYAETCA OTKPHITIEMD NPECTYMHHKA, KO-
TOPHH W BO3HarpayaaerTb nNOTepnbBWArO ¥ yNNa<MBaeT®h YroMOBHbLIA WTpadb
(Kap. 33, 36). Bw ycT. nBMH. rpaM. koHeub cBofa, KaweTcd, onpenbnsercs
KONWYecTBOMb CBOROBB, HMeHHo 10-0 (ecnn pawbe 3Toro He HaHfeHb HacTo-
Awiin Bops; Yer. meud. rpam, 5). [lo lcxoB. cyaH. rpam., ¢opMH BellHBIXDB
HcKoBB npHMbBHeHB 6bin¥ Kb HBKOTOPHIMB HCKAMB, BO3HHKAOWHMDB H3b 068-
3aTenbCTBb, HMEHHO Kb ThMb, KOTOpble BO3HWKAIOTDH HE H3b (HOPMaNbHLIXB A0~
rosoposb ([lckos. cyaH. rpam. 34, 39, 44, 46, 47, 54, 56, 110).

Cabab. Ecnu npecTynHukb He 6bNb 3aCTHrHYTL Ha MbeTh npectynine-
Hifl, TO HauuHaeTCA pasuickaHie c.1/b008%. [lpennonaranocsk, uTo Tams, rab
NIEXHTD ,NHLO%, TaMb CKpniBaeTcA W npecTynhuks. OTciona, ecnd HadaeHa
,ronoBa“ —Tpynb ybutaro, To Ta BepBb, 'ib JEeXHUTDH ronosa, HOMKHA pPO3bl-
CKWBAaTb BMHOBHAro W BuAaTh, Nocnbd yero ywme o0OBHHAEGHH He NONb3yeTcs
HUKAKHMMK nNpoueccyanbHLIMH CPEeACTBAMH 3alUMTh, HAK CaMa BEpBb NOJIMHA
NNATHTb AWKYO BUpY. Ecnu nonvuHoe—ykpaseHHas Bellb— HaHAeHA BB YbeMb-
nubo noMmy, TO X03AMHB AoMa oTeBbuaeTnb 3a TaTeby: oHBL ecTh npeanonarae-
MblA BOP®.

3aTbMb noHATie o ,nuub® paclwupsetca eie 6onte: nHUOMD Npu3HaeTcH
caMbiil c./0%, OCTaBNAEMbIA NPECTYNHUKOMD, HITH Bellilo. Pa3bickuBas nokpaxy
no ,cnbay“, ucTeub MOXeTH Bcerfa noTepaTb 3TH cnbawl; Tamb, rab ouu
TEPRIOTCH, TaMb MPENnonaraeTcs NPecTYMHHKL. DTO MONOXKEHie OCHOBaHO Ha
TOMb, 4To Bch OOWMHH W OTABMLHLIA nocenedis, nexauwis Ha nytu cnbaa,
NOMKHE AOMOraTb HCTLY OTKpHIBAaTbL €ro npoaomuedie. Ecnu xe kaxas obuivHa
He ,OTCOYHTB OTB ceba cnbpa®, He ykaxeTsb ero naneHbiAwaro nposonkeis,
unu ewe 6onke, orobhercs oTh cnbaa, T. €. CHUNO OTCTPAHKUTEL MCTUA OTH
PO3LICKOBB,—TO 33aKOHB Npednonaraets, 4To anbck ckpuBaercs Bops (Kap. 88).
Ecnu xe cnbab notepsaHs Ha Gonbuiofl Ooporbk unu BBL MycTOW CTenH, TO
BCAKI# MCKB OKaHYUBAETCRA.

2. Cyos.

Cyab ecTh 6opnba CTOPOHB nepend cymbei, To, 4TO Mu HuHHB Hasul-
BaeMb CyLe6HBHIMH ROKA3aTEeNLCTBaMH, Bb TO BpeMsi OHNo CpeacTBaMu CToO-
POHDB; CyA® N{WL perynuposans H ypaBHHBaNL 3TH cpeacTsa. A cpeacrsa
3TH, u3BBCTHHIA ApeBHeMy npoueccy, 6unu cnbayowia: nocnyxd, cynu Boxin
W aKTHl,
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Mocayxu u Buaouw. Br nurepatyph cyuwectsyeTh nB0sKOEe npoussos-
CTBO Ha3BaHiP ,nocnyxnb“ W ,BHAOKB“. [lo nepBoMy, BMIOKB €cTh oyeBMUneuUd
coBepluapiarocss ¢axkTa; nocayxb—-4yenoBbkb, ceUAbTENnsCTBYIOWIA N0 CRyXy.
Mo BTOpOMY, BUAOKB® M MOCAyXb O3HA4aiwTb OBL npoueccyanbHbiXb PosH, CoO-
BEpLIEHHO DAa3/IMYHLIA APYrb OTb Apyra, Bumok®s ecTb npocToit cBuabTens Bb
HalwweMb cMbicnt cnoBa, a nocnyxb—rmoCO6HUKB, Ha KOTOparo ,nocrancs*
ucteus W oTBbTUMKDb. [IpucoeauHsasce BnonHbd Kb 3ToMmy nocnbaxeMmy MmubHil
(ny4win npeacraButens kotoparo—H. JI. [lioBepHya), Mul RONHHL TONBKO
OroBOPHTLCSH, HYTO Bb MaMATHHKAXD LEPKOBHAro MpaBa TMOSBASETCS yXKe paHo
AICHOE CO3HaHie o nocnyuwecteh, Kakb cBuabTenbcTBb BB Hawemb cMbicnb
cnoBa; AIBASIETCS ywe MOHsITie .1xcecaudivnme.ibemsa: 8b npasunt M. Kupunna
(X1 B.) 3anpewaeTcs cTaBUTL Bb MONLl TOro, KTO .Bb JkHBL nocnywectsds
6uinet G6ynetb“ (Pycck. Hoct. 1, ctp. 114). H sp Pyc. llpasnbt yxe nHauu-
HaeTca cmbuweHie BMAOKOB® K nocnyxoeb: M Th W apyrie ommHakoBo wur-
PaioTh Ty PO/ib, KOTOpAas MPHMHCAHa 110c.1v.xy (10K23aTensCTBo -3aMbHbl ONHOTO
Ha3BaHif ApYyrUMb BB OofiHOMB M ToMb Xe cnydyab cm. B P. Tlp. Ak, 2 u
28, Kap. 24).

Hucao noc.avxoss. Jlydunmb ykasaHieMb Ha pasnuuyie nocnyxosb oTb
ceugbTened b HaweMb cMbicnt cnoBa ecTs TO, YTO 3aKOHD NpPsAMO Tpe-
6yeTb onpenbneHHaro 4dcna HXb Bb Pas3nNUYHbBIXB pojaxb abnb: ang abneb
0 NUUYHBIXB Ockop6neHiaxb TpebyeTcs 2 ceuabTena unu npasunsHbe (kakb
YBHONMD HHXE) MO fBa Cb KaxioH cTopoHb (Ak. 9). BbposaTHo, cTonbko ke
Tpe6oBanock, npH Mckaxb o TaThbh (M BchXxb paBHBIX® TCMY). 3TO MOXHO
BuabTL M3B Toro, 4To npu csBonb nocnbadin Bnanbneub Bemwu 06s3aHBL BHI-
CTaBHTL BBYXb NOCNYX0BbL (,.MOyaca“) BB TOMDB, 4YTO OH'b KyNHnb Beulb, a
He ykpanb ee (Kap. 33). Brto uucno (2) npuusito 6uno u Bb [orosopaxs
pycck. ¢b nbMmuamu (nmo aBoe cb Kaxmod ctoponw: [Hor. 1229 r. ct. 13).
Mpu nckaxb 06b ybiicTeh o6BMHMTENL [NONKEHD BHICTABHTL 7 MOCNYXOBB
(Kap. 15). HcknioueHis H3b aTuxb o6WMXL MNOCTAHOBAEHIA NPHHATH 6binu
cnbayollis: MHOCTpaHUK Bb NepeoMb cnyvyakt MoryTh BoBch He BHICTaBNATHL
nocnyxoss (Ak. 9), a Bo BTOPOMBb cnyuat 0643aHtl BHCTaBMTL TONLKO ABYXB
(Kap. 15). B Thxb cnyyasxs, Korga HyxHO Obno  ynocToBbpUTb MOKYMKY
BelllM Ha TOPry Yy HesHakoMmaro (uTo6ul oTBecTH oTb cebs noposphHia BB
kpaxb), HocTaTouHo 6bino cBuabTenbcTso opuoro MuTHHka (Kap. 33). Bb
HCKaxb, BO3HHKAOIHMXD M3b JOFOBOPOBBL, MMEHHO O B3LICKAHIH HONTa, KOTOPHM
OTPHLAETCH MOMKHUKOMB, Tpebyetcs ceumbTenncTBo 12 nocnyxoss (Ax. 14,
Horos. 1195 r. cT. 10).

Bch 3TH pasHoo6pasHbisi NOCTAaHOBAEHI ynpoluaioTca Bb 3noxy [lckos-
ckoit v HoBrop. rpaMoTh, Korma B0 BCAKMXB Abnaxb, Tpebyloluxs nocny-
wecTsa, BHICTYNaeTs TONbKO 0duHs noc.avys. Ho HywHo umBTe BB BUDY,
4TO BB 3Ty aNoxy ofpasyeTcs ywe phako IBa pa3nuuHuXDb pona ceuabrened—
nocnyxu u npocteie ceunbTend. [locnyxoMb nomKeHb OHTb BCErla OAMHI
(Hosrop. 22, Mck. 27); ceupbTened e, HanpoTHBBL, MOXETH 60T HBCKONMBKL
BB TOMDB e caMoMb Obnk, Bb KOTOPOMB UMeHHO TpebyeTcs NpUCYTCTBie L.
onHoro nocnyxa ([ck. rp. 27, S5).

41
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Kmo 06a3ans swcmasasms  noc.iyxoss? Bw snoxy P. [p. necom-
HbHHO KaXNas CTOpPOHAa MOT/a BHICTAaBNSATb MOCNAYXOBb; 3TO NpPAMO YyTBEp-
WAAETCH OTHOCHTENBLHO MCKOBB 0 1060axs (Kap, 24). AHanoris HCTOpPHYECKHXD
n3pbcTifi 0o npesHeMb npaBb ApyrHx® cnaBsAHb NOATBEPKAAETb, HTO WM NPH
BCAKWXD APYrHXb MCKaXb CTOPOHAa oOBHHAEMas Morna BLICTaBAATbL cBUAB-
Tenei npoTuBb cBupbreneit ucrua. Bb poroeopaxb cb HbMuaMM, HakoHEUD,
CONEpXHTCA TpsMoe cBMRBTenbcTBO 0 TOMb AnA pycckaro npaea ([or. 1270;
cM. npuM, Kb cT. 9. Horoe. 1195 r.).

Bb anoxy [llck. u HoBr. cyaH. rpaM., koraa O6bUIO YCTaHOBNEHO, 4TO
NoCnyXb RONXEeHBL OHTL OAMHB, Obo noctaHoBneHo sBMbecTd npasunoMsb:
.MIOCNYXy Ha nocnyxa He OHTb*, T. e. Mocnyxa 06M83aHB BLICTaBHTb TOJbKO
oiMHBb HCcTeub. M3k aToro abnaerca Tonbko TO WCKiOYeHie, 4TO, ecnu OT-
BBTYMKD 32ABMUTH, YTO MOCNYX® MCTUA CaMb Y4acTBOBans> BB npectynne-
Hiu (6unb oTBbTuMKA), TO nO3BONseTCH W OTBBTUMKY CChiNKa Ha CBoero no-
cnyxa; oTh ycMOTPHBHIA Cyla 3aBHCHTB, KOTO M3b ABYyXb NPHU3HATL MOCNYXOMb:
cnba., ansa abicTeBit BB npouecch Bce-TakM OCTaeTcs OAMHDB mocnyxb. Ha-
npoTuesb, cBuabTeneit Bb cobeTB. cMbicnht MoOrnMu BuicTaBnsith 06 CTOPOHHL.

Rauecmea, mpeGyemvin oms nocayxross. Tocnyxb nomkeHs 6T
€80600nb11i  uenoBbKb— ,MyXBY“, OTClOAa MOCHYWECTBOBATh H ,My}eBaTb®
6uno cuxounmamu (Pyc. Tp. Kap. 99, cp. 77. Hoer. cymu. rp. 22). Ho u3sb
9TOro AOMYCKANoCh MPAMOE HWCWIIOYEHie: a) XONOoNk BHCWATG pPoaa, MMEHHO
aBopckie TiyHul Gosipckie (xoTophe camMu Bbganu cyab Bb GOAPCKHXD BOTYH-
Haxb) M JIOAH NONYCBOGOAHBE—-3aKyNH, MOTYTh, MO TpeGoBaHilo HeobxoaH-
MocTH (T. e. 32 HEJOCTATKOMDB MOCNYXOBBb-MYKeil), OHITL NpH3BaHLl Kb NOCNY-
wectey (Kap. 77). Bropoe uckniouesie cOCTOMTL Bb TOMb, 4TO XOAONb BCSA-
Karo poaa MOXeTb 6bITb [AONyWEHb Kb MNOCNYWeECTBY Bb HECO6CTBEHHOMD
cuuicnh, T. €. N0 cnoBaMb xonoma MoOXeTb ObiTb HayaTb npouecch, HO He
OKOHUYEHDL €r'o MOKa3aHiAMM; Bb caMoMb npouecch xonons He HrpaeThb pONM
nocnyxa, He npuHuMaers npucard (Kap. 99). Hakoneus, BB Hosr. cya. rp.
NOCTaHOBASETCA, YTO ,XONONL Ha xonona mocnyxb“ (Hoer. c.rp.22),7. e. BB
HeKaxb NPOTHBD XONONA NOCNYXOMb MOWETH ObiTh BHICTaBAEHD XONMONb Me.

Bropoe kasecTBo, Tpe6yeMoe oTBL Mocnyxa, €CThb TO, HTO OHB NOMKEHDB
6uTh 2paxcoanuns zocydapcmsea, a we unosdemeunb (Hosr. cyaw. rpam. 22).
HM3b atoro Hawana abnaetcs Heobxoammoe HCKNOuEHiE BB HCKaxb rpaKaaHb
Cb HHO3EMLAMH.

HakoHeub, u3b noHstiit o nocmyxk, kakb Myxb, cnbayers, uTo mocny-
XOMDB He Morna OuTh XeHwuHa. Mab ponu nocnyxosb Hacyab Mbl y6baumcs,
YTO 3TO BHITEKANO HEOOXOAMMO M3b AyXa APEBHArO npoLecca.

Poay nocayxa na cyom. Mocnyxb a) nomkeHb crath Ha cyab. Hesska
€ro Kb Cyay BeAeT®h 3a co60K MOTEpI0 MCKa ANA CTOPOHLI, €ro BHCTaBHBLUSH
(Mck. c. rp. 22); 6) nomkeHd O6bND NOATBEPAMTHL CNOBECHO BCE, 4TO [OBO-
puna cTOpoHa, BLICTABHBIlAA ero. TOWIECTBO MOKas3aHid HOMKHO OuiTb Gyk-
BanbHoe: ,cnoBo npotusy cnosa“ (P. [Ip. Kap. 24). Ecnu ow® He poroso-
PHTB WNH MEPeroBopHTH, TO €ro MNOCAYWECTBO TepAeTb BCAKOE 3HAueHie
(Mck. c. rp. 22). dopmanuaMb Takoro Tpe6oBaHiA HIBACHAETCA 3HaYeHieMb
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nokasadia nocnyxa, Kakb BbiCllaro (6e3ycrnoBHaro) fnokasaTenbctBa Ha cyab.
H BB CBOI Ovepedb YKa3biBaeThb Ha TO, YTO MOCNYXL BOBCE HE €CTh CBHAL-
Tens Bb HalweMb cMmbicnb crnosa.

B) Bb anoxy P. llp., ecnu cynoroeopeHie KOHYWIOCh ThMB, YTO MOCNYXH
06%Huxb CTOPOHD MOKas3ank COrfacHO Cb CNoBaMH ThXb, KTO HXBb NOCTaBHAD,
TO MOCAYXW ROAXKHE WATH Ha poOTy, npucaraTe. Bb anoxy we Hosr. u [llck.
CYAH. rpaM. m[OCnyXb [AO/MKEHB BLICTYNaTh Ha CyAefH. MOEAMHOKB Cb
OTBBTYMKOMB.

Cyabt Bowin. Cynsl Boxin cobcTBeHHO He MOryTh ObITh NOCTaBlieHH Bb
OAHHBL Pa3pflb Cb MPOYMUMHM CYyl. NOKA3aTeNnbCTBaAMH: cyAb Doxif ecTe cyas
coBeplieHHO OTABNLHBIA OTb cynoBb uenoBbueckuxnb. CobcTBeHHO mnokasa-
HifAMH TNOCNYX0BB HcyepnuiBalorTcd BCh OOLIKHOBEHHBIS CpeacTsa cyna; oTb
CTOPOHB 33aBHCUTB ANeNMpoBaTh OTH cylda denobueckaro kb cymy Bora.

dopMe cyna Boxis pasnu4Hbl; y Hach mnpakTukoBanuch cnba.: xpe6if,
poTa, opaanin M none.

1. /Kpe6iir. Opeeubitwin cnoco6s phlueHis BCAKMXb COMHHUTENBHLIXB
Lbnb—xpebin —yubnbnb 1 0 cuxb nNopb Bb NpakTHkb M npuaHaeTcs 3axo-
HonaTenLCTBOMDB TONbLKO He Bb npouecch. BubnpoueccyanbHoe sHaueHie xpe-
6is b npeBHbiiiee BpeMs 6HINO BENHKO M pa3HoO6pa3Ho.

YTo e KacaeTcs N0 npoleccyanbHaro 3HaueHifl, To xpebi siBnsierca
MnM anbTEPHATHBOI POTH, HAM MMbBeTHL BCNoOMoraTeNbHOE 3HayeHie. UMb ph-
WaeTcsk BONPOCH, KOMY MPHHOCHTL npHcary. [lepBoe 3Havyedie xpebis noa-
TeepwpaaeTca HbkoTopuiMM cnuckamu Pyc. [lpaBan, BB KOTOPLIXb CTaThsl O
nobosaxb HU3noWeHa Takb.... ,Owe 6ymetv Baparv wunu Konobsarb kpeuwewis
He umbsa, a GyneTv MMa 6oH, a BHOOKa He 6yneTh, WTH HMa Ha poTy, a nibo
Ha wpebin“. CoBeplleHHO CaMOCTOSATENbHAro 3HayeHia kpebii He umbeTs.
[paBpa, M3noxenHas CTaTbl Bb HBKOTOPHIXBL CMHCKaXb YHTaeTCA HHaue,
uMeHHo cnba. obp.: ,ale BHARoka He 6yneTb, MTH UMb (GOSIPHHY, TIOQUHY UMK
Bapsry) Ha wpebifi*; HO 3TO uyTeHie npeacTaBNsfeTL $BHOE HCKaMeHie npeabi-
LyWaro ¥ NPHTOMDB CPaBHUTENbHO HOBoe (,N0 WXb NYTH NNaTHTH Geauectie*).
Ilpyroe 6onbe BamHoe u coBeplieHHo HecoMHbHHoe 3HaueHie mpebia ecTb
sBcnomoratennHoe., OHo ykaswBaerca Bb [Mor, cb Hbmuamu (Hor. 1195 r,,
cT. 9). Mubrie Bbnsesa, uto snbce wpebit ecTb ansTepHaTHBa cBuRbTEnND-
CKWXb NOKa3aHiH, He MOMETDH ObITb NPHHATO.

2. Pomd. Cnoso potd He Bnonub cooTBbTCTByeTH HHHBLIHEMY NOHATIO
NPUCATH (3aMMCTBOBaHHOMY H3b [lonbiun): poTa, Mo APEBHHMB TONKOBATENAM®,
o3HavaeTb cnopb, 6uTey. OHa cnyXuna nepsoHavalbHHMb HCTOYHHKOMDb, H3b
KOTOparo pa3Bunuck BnocnbacTsiu opzaniu M cyf. noeauuxkd, Mu He MoXeMb
BO3CTaHOBMTb 3TOro NepBOHavanbHaro cnocoba cosepuweHin poTer. Bb HaWwHXb
apeBHbAIIMXD NaMATHHKAaxb OHa ABNAeTc]! Bb BUAE knaTeu npeas Goramu,
unu npeas Boromu (cM. ¢opmy es BL noros. cb rpekamu npu Hrops). Bw
nocabnyioliee xpucT, BpeMsi OHa Ha3blBAaETCA KPECTHHIMB LbnoBaHieMb,

Bt cyne6HoM® cmbicnt pora mmbers gBosiKOe 3HauyeHie: caMocTosATeNb-
Hoe u BcnomoraTtensHoe. PoTa, umblowas camocTosiTenbHoe aHayeHie, cosep-
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lWaeTcs CaMHMH TAXYLIMMHCA, NpH HeuMbHiM nocnyxoss. Korma Bb nbnaxs,
BO3HUKAOIIHXD U3b NPECTYNseHisd, ucTeus HAM OTBBETUMKD He MoOrb HaiTH
Tpe6yeMaro KonuuyecTBa mnocnyxoes, To nbno phbwanocs potolo, ecnu ubHa
McKka 6bina MeHblue OBYXb rpHBeHb. MHOCTpaHLB, KOTOPHIMB MO3BONEHO 6bINO
He NpelNcTasnATb nocnyxoBb no AbnaMb 0 nNu4HbIXL obuaaxb, AOMKHbLI Obinu
npuHocHTL B3aMBH®L Toro npucsry. Bb McKaxb, BO3HMKAKOILMXD K3b ROrOEO-
posb, KoTopee coBeplianuch Boece 6e3b csunbTened, nbkno pbwanoce potoiw;
TakoBul 6unu, no Pyc. Tlp., 3aeMb Meway nuuaMu TOproBoro knacca, 3aeMb
Ch NPOUEHTaMH He cBhiWle 3-Xb rpuBeHB, noknaxa. Bw anoxy [lck. u Hosr.
CYRH. Fp. MPHUCAra TNPH3HAETCH OKOHuYaTENbHHIMbB cnocobomb pbuwenia abnb,
BO3HMKAIOLKXDL H3b AOrOB. TMYHAr0 HafMa Mexay semneBnasbnbueMs U KpecTsA-
HuHoMb (TIck. cyan. rp. 41—42, 51), Mexay MactepoMb u yueHukoMb ([Ick.
cyaH, rp. 102) n Bb McKaxb Mexay PoACTBeHHHKkaMH-coBnanbnbuamu. Camo-
CTOSITeNLHOE 3HayeHie MPHCArH [OMKHO ObITb MPH3HAHO W BO BChXb THXDb
cnyyasixb, rab npucsra sensercs anbTepHaTusole nonst ([lck. cyaH. rpam.
17, 92, 101, 20, S5).

POTA CTAHOBUTCS BCMOMOraTeNbHHMDb CPEACTBOMB NDHU CBUALTENABLCKHXD
nokasaHisix®e W npu cyne6H. noeanukd. [Nokasanis ceuabrenei (nocnyxostn) Bb
anoxy Pyc. lpaBan Bcerna okauuubaeTrcs potdio (Kap. 33. Hor. 1195 r.,
¢T. 9). lpu cynebH. noeaHHKax® DOTA MPeAlWECTByeTHb NOMIO, COCTABNAf
Kakb 6wl HeobxonuMylo nepsylo uyacTb aToro nocnbausaro (Tflck. cyan. rp. 36).
[TpuyrHa 3TOro CKpPHBAaeTcs Bb OpeBHbAlIEMD 3HAYeHIH POTH, O KOTOPOMbB
Mu'roaopunn; BNocnBACTBIM Kb 3TOMy OCHOBaHil0 NPUCOEAMHHMIIOCH APYroe:
NocpencTBOMb KNATBbH AyManu paspywuts T vaponbiiHbis cpencTBa, KOTOPHR
ynoTpebnanuck Toraa Npenb NMOEAHHKAMH ANR 3acTpaxoBaHif ceba OHDB paHb,
cMepTH W BooGule nopawxeHid. CornmacHo ¢cb 3THMb MOMHO AYyMaTh, YTO pOTa
COMpPOBOXAaNAa WK NPellecTBOBaNa TaKKe M UCMLITAHIAMBD BOROK M Kenb3oMb,

Kto npusocun®d npucsary? Mo mutuiio C. T1. [Taxmana, 8 Hor. pyc. ¢b
rpexaMi NpHUCAra nNpefocTaBNAETCA HCKMioYuTenbHO ucTuy, a no Pyc, [p., u
ucTuy ¥ otebTunky. Ml nymaeM®, uTOo BO BChBXB Cnyuyasxb NpuUcAra npuHag-
nexutTs o6kUMB CTOpoHaMBb, MO CaMOMy NOHATIO 0 poTh, kakb Gopwbh cTo-
poub. [bicTBUTEenbHO, npucarand wWny o6k cTOpoHBI—oOOHA 3a APYro, HNH
nNpaBo NPHHOCHTL npucary npio6pbranoch 0AHOWO KaKoW-NMHEO CTOPOHOK NO
wpebio, [TepBoe MOXKHO BHIBECTH H3b aHaNoOriM Cb NPaBOMb NPOYHUXB CNaB,
HapoLOBb, BTOpOe--H3b HEeCOMHBHHBIXB YKa3aHiH HawHXbL NaMATHUKOB®L ( Jor.
1165 r., ct. 9). XoTs B0 MHoruxb Mbctaxs Pyc. [IpaBab ynomuHaeTcs TonbKo
o npucards ORHON CTOPOHLI, WAM HCTUA, MAH OTBBTYMKA, HO H3B 3TOro OTHIOAL
He cnbayersn, uTo 3pbch Ke He nogpasyvMbBaercss camo coboio M npaso npu-
cAru nna Apyro#t croponu, Takb, NpU HCKaxb O Noknawb roBopuTcA: ,TOMY
utH poth, y Koro nexano* (Kap. 46), T. e. oTebTuMKy; Hao6opoTh, Bb caba.
CT. O B3biCKaHiM gonra He CBuIUE 3-Xb I'PHB.. ,WTH €My Npo CBOM KYyHH poTh“
(Kap. 48), 1. e. ucrtuy. [NaxMaHb moxkasniBaeTs, 4TO Tamb, rak poTa ABnseTca
3ambHOlO opaaniit, ,HCTeUL ROMKEHL MOATBEPAMTL CBOE fOKa3aHie, cMOTPS No
ubHb ucka unu npucarolo, unM Apyrumu opaanismu“... (Kap. 17). Ho ToT®
*e yveHn npu pa3bopb ampyro#t crateu Pyc. [lpasab, nMbiowei oanHakosoe
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3HayeHie, roBOPUTDb, HTO OYHCTHUTL ceba oTH 0OBUHEHIH LOMKEHD OTBBTUYMKD
(Kap. 99); Bb 06ouxb Cnydyasixb ycnoBifa GbINYM OLHHAKOBHIS,

Bb snoxy lck. u Hosr. cyau. rp. npucaranu yxe He 065 cTopoHs BMb-
cTh, n He mpebieMb phluanca BuH6Opb Mexay HUMH, a cnba. ofwmMb npa-
BHNIOMB: OTBBTYUMKY mNpPeRoCTAaBAANOCL HAH CaMOMY TMPHHECTH MNPHCATY, HIH
npenoctaBute npucary uctuy (flck. cyaw. rp. 92, 101, 20 u ap.).

Bcerua nu pota umbna pbuwaiowee 3Hayedie BB npouecch? JInuuas
npucAra ucrtua unu orBbTumka Bcerga umbna phuwaoowee 3Havedie; Ho npu®
cara csuabTenen nepBoHauanbHo He Bcerna uMbna Taxoe 3nauenie: scerpa
MOXHO 6bINIo NepeiTH OTb MPHUCATH Kb APYrMMBb cylamMb DBoxinMb.

3. Opda.riu. OppanisMu Bb THCHOMB CMbICHS Ha3HBAOTCA HCMLITaHIR
HCTHHB! NOCPEACTBOMb pa3pyliMTENbHHXbB CHII'L NPHPOAH, HMEHHO mnocpen-
CTROMB OrHs W Boiel. Y Hach nepsoe uaBbcTie o HMXBL gaeTsb npoctp. Pyec.
lNpasaa, a 8b norosopaxdb cb HbMuamy owb ynomuHawoTcs Bb nocnbaHii pass.
Boo6we npuuaTo ayMaTs, 410 ¢b XIII Bbra opaanin y Hach ucye3aoTs; HO cyneb-
Hole akTh naxe XVII B. yka3biBaioTb, 4TO ellie M Bb TO BPeMsl HCALITaHie BOAOI
npoussoAunock. Pop.ia 3THXB UCOETAHIA Yy HACL OCTaeTCs Mano M3BbCTHOW.
n3BbCTHO TONMbLKO, 4TO HCMBITAHIE OFHEM MPOWU3BOAMNOCL 4YPE3b pacKaneHHoe
wenb3o (Pyc. Tp. Kap. 100; Hor. 1229 r., 14). O dopmb ucnuitaHii BOAOIO
nonyyaems cebabHie H3b noyuenis Cepamiona. Cepanions, nponosbaHHKD
Xill Bbka, Takb roBopHTb 0 phlueHid TaxBb BOROW: ,NpaBdna 60XKECTBEHHLIS
noeentBaloTH MHOTHIMY NOCAYXH OCYAMTH Ha cMepTb venopbka. Bu xe Bony
AOCAYXOMb MOCTABHCTE M INArofuTe: alle YyTONaTH HauHeThb, HENOBHHHAA €CThb,
aule M nonjoBeTb, BONXBOBbL eCThb. He MoMeTd nu AbsSBON®, BHAA Balwe Ma-
noebpie, nogepwaTH Aa He norpyauTcs, Rabnl Bbpelld BB AywerybcTBo? Sko
OCTaBUBILIE NOCNYWLCTBO GoroTBopeHHaro wdenoebka, HIOOCTE Kb 6e3ayluHy
€CTLCTBY —kb Boab, MpisicTe nocnywscTBo Ha nporubsanbe Bowie* (TsopeHis
cB. oTU. road |, k4. 5, npubasn. crp. 202). .flpeads wucnuTanieMs aknanu
3aK/MHAHIA Halb XONOAHOK BOROK M OCBAIA.NI €€, NOTOMB cOBUHSEMaro
6pocanK BB Hee CBA3AHHArO; M €CNH OHbL MOTPYKANCA Ha AHO, TO OOBLABNANH
HEBUHHLIMD; €CJIH e BCIUTEIBANL Ha NOBEPXHOCTH BOJALI—-BUHOBHbIMB® (MockBHT.
1855 r. Ne 13--14 ctp. 39—40 Bb cratbh ,llone* Uneu Bbnsaesa). Y apy-
ruxb HaponRoBb GopMbl ObiNM Pa3NUYHB: TaKb, MHCMLITAHIA BOMOK Y YEXOBBb
npou3Boannuce cnba. 06pa3oMb: UCTeUb AONMKEHB OHNb NALITL 4pe3b pbKy,
a oTBBTYHMKD Ha U3BBCTHOMDB PacTOsiHIM 3a HHUMB; 3TO NOBTOpANOCL 3 pas3a;
noToHYBWIiA Tepanb HUckb. Ho Gonbe ynorpebuTenbHLMB ABNSIETCS HCMLITaHie
FrOpsAYei0 BOAOI0, YDe3b MOrpyXeHie pyKH BB kunsawyio Bony. Mo mabuino C. I1.
[MaxMaHa, y Hachb 6blsio Bb obbiyab TONLKO WCMHTAHIE XONORHOW BOACKO: TakKb
AyMaeThb OHB NOTOMYy, YTO Y HAachb MCMHTaHie BoAolo cuHTanoch Gonbe ner-
KHMB, YybMB HcnbiTaHie wenb3oMb.

HcnuiTanie Bogoio npuMbHAeTcs BB HCKaxb MeHbe nonyrpHMeHH 30n0Ta,
a ucnuiTaHie wenb3oMb Bb HMcKaxb OGonbe mnonyrpuBHe. BB Kakuxb HMEHHO
HCcKaxb ynoTpebnanuch HcnuTaHifa? Pycckas [IpaBaa .yxasuBaeTh TONLKO Ha
HckH 06B y6ificteh (,Mcua HauHeT® 20.108020 knenatu“: Kap. 17) u o Tatebb.
Ho Pycckas npaBpa TyTv ke npubaBnseTsb, uTo OHH npUMbHSAIOTCA L4 BB
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BChBXb TAMAXDb MOKJENHLIXbL* H He uMBIOTH nuwbe npuMmbHeHia Kb npoueccy
Cb MONKYHBIM®D; pacnpeabnedie opaanit no UBHHOCTH MCKOBBH MMEHHO YyKa3hl-
BaeTh Ha HCKH He 06b Y6ilicTBE, Bb KOTOPHIX® OLINM NPUHATH TBEPALA LUHGPLI
Bupb. Kpomb TaThbm, cioga oTHocHnMChb HCKH 06 MCTpPEGNEHIH 4YKOFO HMY-
wecTBa, HC He WCKH, BO3HHMKablUlie H3b A0roBopoBb ($OpPMH COBEpLUEHiA AOro-
BopoBHL onpeaknawoTs M cnocobs pbueHia cnopoBb, BO3HHKAUNXDL M3b HUXD,
HMEHHO MOCNYyWecTBO, CAOPH XK€, BO3HWKaWIlie H3b TaKHX®L LOrOBOPOBB, KOTO-
pbie no3mofieHo 6O coBeplwaTe 6e3b NOCNYXOBH, phlanuck NPUCATO).

Kakas cTopoHa noanexana ucnuTaniamb? [ymaoTs, 4T0o BB HbKOTO-
PHIXB CAy4asxb MOANEWanb MCNHTAHIIO HCTeub, Bb APYrdxb—oTBBTUHKD, a
MMEHHO: KOrAa MCTeb MPEeACTaBMADB KaKia-nubo YAHUKH, HO HEROCTATOMHBIS
ans nonHaro y6kxaeHia Bb BHHOBHOCTH OTBBTYMKA, TO MoATBeprancs Henwl-
Taniio orebTuukb (Kap. 100). Ecnu e ucTeub He NpeacTaBUADL HHUKAKHXD
ROKa3aTenbCTBDb, TO MCNHTAHiIO mogeepraeTcs oHb caMb (Takoso MHbHie MMax-
MaHa)., Mutuie, yTo ucneiTaniaMb noasepranuck o6t CTOpoHH BCAKiM paddb,
BuickazaHo eule Jy6enckumnb. Pyc. [Tpasaa (99 u 100 ct. Kap.) pasanuuaeTts
nocnbACTBIA MCNHITAaHIA, CMOTPA MO KavyecTBY YNWHKDb, KOTOPHA TNOBEAH Kb
MCNHITAHIID: ecny UCTeub BeldeTh OTBBTUYMKA Kb Wenb3y notomy, 4To KTO-nHbO
M3b CBOGOAHHXDB fNiofelt cBUAbTenbCTBYETH NPOTHBD NOCHbBAHArO, HAH NOTOMY,
yTo BHABNM O6BMHAEMAro MpoxXoAdAWHML OKONo MbBCTa coBepuieHin mpecTynne-
HiST, UMW NO APYrUMB ynuKaMb (,3ana HaHb 6ydeTnb“), TO OHB (HCTEUB) He
MIaTHTD OTBBTUYHKY 3a MYKY, ecnd OTBBTYMKD BHILOETDH HEBPEAUMbIMB H3b
HcnuTaHifa, Ecnu ke, HanpoTHeb, HCTeUb noaepraetTb oTBBTuUMKA HCMBLITAaHIO
no pbyaMb Xon0Ma, TO MAATHTD OnNpaBAaHHOMY OTBbTuMky 3a Myky. [laxmausb
HaxXomWTb, YTO ,ecnH Obl MOABEpranuchb HCALITAHIIO M TOTH W APYrod, TO HH-
xorga akna He mornu 6W pbwaThCcsA, MO CBONCTBY CaMOro HCNHTaHiA wenb-
30Mb, BOJIKEHCTBOBABLIArO, NO OGLIKHOBEHHBIMB 3aKOHaMb Npuponbl, UMBETH
oaHd v Th we mnocnbacteia“ (ctp. 75-—76). Ho Pyc. lNpasna npeasuants
oaHako, 4To mocnbACTBiA AN MCNHTyeMaro MoryTb OuiTe M 6naronpiaTHsA
(.0Xe He oxoxercn“). Ecnu 6l BeAkiA pasb ucnuiTavia UMBAM ooHW U Th Xe
nocnbhcTBisA, To ynorpebneHie uxb 6uo 6b coBepiieHHol HenbnocTeio U He
Morno 6wl npojepkarbcss ¥ HBckonbkuxb nETH. Bb camomb abnb, 8L HeMdb
CMBICND MCMBITAHIA M KakoBH Mornd 6uTh nocnbacTsis uxb? 3nkcy Hado uMbTL
Bb BUIY, 4TO HaMb HeuspbcTHo, koraa cBumbrenscTBOBanca o6¥ors, TOT4achb
nu nocnd McnbiTaHia, unu cnycta HbkoTopoe onpenbtnexHoe Bpemsi. [lo aHa-
norin ApeBHe-monbckaro npasa, cnbayeTs aymath, 4To Obno NpPOUCXOEMINO
HMEHHO BB 3ToMb nocnbaHeMb cMbicnd; Toraa, ecnu McALITaHIA conpoBOXAa-
nWUcL NONroBpeMeHHuIMM cnbgamu (paHaMH) M cTpagaHiamu, To venoBbkb npu-
3HaBancs BMHOBHEIMB. Ho He y BcsAkaro Mornm okasaTbCf HWMEHHO 3TH MO-
cnbacteia. Hcnutanis uMbnn oxoHyaTensHyo phuwalouyo cuny.

4. Tloae (cynebubii noenuHoks). Bcb H3noweHHHs Bulle CcpencTsa
6opubul CTOATBE Mexay coboio Bb TBCHOMB COOTHOLIEHIW: ecnu €CTh MOCHyxH,
To nbno pbwaercs umu; ecnu HbTb nocnyxoss, TO cnkayerv (cMoTps no
ubHHOCTH HcKa) poTa wnu xpebiit, HcnuiTadie Bogolo Mnu enb3aoms. Cosep-
weHHo BHE aToMt nbcTHUUB CcTOMTH ro.e. Tlone Bb HalwHXb HCTOYHHKAXD He
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ynomuHaetca go XIII B. (T. e, Korga u3b 3aKOHOBD HCYE3aTH Opaanin); Ho
noToMb HenpepwBHO cywectsyeTs o XVil B, [Nepsoe ynomuHadie o HeMB co-
nepwutes BB Hor. ¢b HbMu,. 1229 r.(cT.15 u 16). 3nbch cynebHbIe noeaUHKH
conocTassieHbl PANOMb Cb OpPAAMiAMM; HO Kakb NOEAHHKHM, Takb H OpHaniu
NpenocTaBneHH Ha BONIO CTOPOHB. BB HMHO3EMHBIXB CKa3aHifixb O pyccaxb
cBUABTENLCTBA O NoeaHHKaxs BocxoasTbh Kb X—XI sbkaMb: uMeHHO apabel
HUbub-Oacta U Mykanneau roeopsTs, 4YTO HenoBonbHbHE pblieHieMb KHA3SA
pbwaoTb cnopb cBouMH Meyamu. HecoMHbBHHO, 4TO cynebHble moenuHKH 3apo-
XOalTCA Bb FNy60KOM APEBHOCTH M3b CaMHXB CBOHCTBDL MNEpBOHAYANbLHAro
npouecca (nuuHo# 6opb6H), CTONL e APEBHW ¥ HAch, Kakb BOWHA (Mexnay-
HapolHbit cynb Boxiit), v cnbn. oTHloas He 3aMMcTBOoBaHb HaMu W3BHB. Ha-
J06HO AyMaTh, YTO CyfeGHLle MNOEAHHKH, CYUIeCTBYS PANOMBL Cb OpAanisaMu,
Kakb HWxb 3ambHa, 3aBucAWas OTbH npou3pona cTopoHb, kb Xl B. Hauanu
BUThBCHATE c06010 opaanin. [loxka3aTenbCcTBO 3TOrC Mbl HaWneMb Bb TOMb, UTO
Abna, KOTOpHIA BenH Kb MNOMIO, COBEPLIEHHO Th e caMblsl, KOTOPLIA BENU Kb
opaanisiMb.

CywecTteeHHoe yc.1081¢ cynefHaro mNoeQHHKAa €CTb PaBEHCTBO CTOPOH®B,
KOTOpPOE TOHWMAaNoCh NPEHMYLIeCTBEHHO BB cMbicnd ¢u3anyeckaro paseHcTBa.
Orciona cnba. nonoxeHiA: HA NOENHHOKD® MOTYTH BLIXOAHTL TONBKO MYMUHHA
NPOTHBDL MYX4MHbI, MEHIIHHA APOTHBB MEHIIHHb, HO He MYyXYHHA NPOTHBDL
weHwmHe (Mck. cyau. rp. 119), Crapue, yBbuHble, nbTH U MoHaxu He 00s-
3aHH BHIXOAHTbL Ha MOENHHOKB NPOTHBBL B3POCALIXB M 3R0POBHXbL. Bb 060-
HXb Cnyqasxb cTopoHa cnabbiiwas mMoxeTb UMBTL .HAaWMHTOBDL", HaeMHLIXb
6opuoBb. Ho Takb Kakb Bb TakoMb cnyyat paBeHcTBO nonoxeHi#t Hapywa-
nock, TO U Apyras CTOpoHa monyvana npaso MMBTb Haimura. [locnyxb Hu
Bb KakoMb cnyuyat He Morb umbTs Hahimurta ([ck. cyan. rp. 21). Hanwubi-
ee ycnosie MNOeAHHKA —pPaBEHCTBO OPYXiaA: y Hach opyxieMb Morau GHTb
Meun M ny6unm (. aepeso“: Hor. 1227 r. cr. 16). BymMaTh HamobHo (no coobpa-
WeHilo ¢cb nocnbayoUIHMKY NOPARKAMH), 4TO nepBoe GLINO OPYyXieMb NHUDB BbIC-
IIMXD KNacCOBb, BTOpPOe—HU3WHXDB. TpeThe ycnosie noegnHxa—BpeMsa u MbcTo
ero. Mo Hobr. cyaH. rp,, noeaMHokb MoxeThb nocnbaoBaTh He npexne ABYXb
Heabnb nocnd Toro, xakw abno paacmMarpusanocs Bb cynb; ecnu noeaMHoOKb
Bb 3TOTH CPOKB He cocTosincs, TO OGBHHSAETCS Ta CTOPOHA, KOTOpas YKno-
HMNacb oTb Hero. MbcToMb noeaMHka GHINC HAPOYHO Ha3HAYEHHOE ANSA TOro
HLhone“, ocofuifi TeaTpb 6uTBH 3a ropodoMb. [IpH noeauHkbd AOMKHBI 6binu
NPUCYCTBOBaTL YHMHOBHHKH CyAa.

Bs xaxuxs omwaaxs ummao mbcro none? Mu yme ckasanu, yto chepa
npumbHeHis noeauHka cosnanaett cb chepolo npuMbHeHis oppanii; cnba. nc-
ENHMHKW NDUCYXAANHCh MO HWCKaMb, BO3HHKAOIIKMMDB H3b npecrynneuint (Ick.
cyad. rp. 27). Nanke, none umbno npumbHenie Bb ThXb HCKaxb O NoseMmenb-
HOM COGCTBEHHOCTH, Bb KOTOPLIXB NpaBo 06bUXb CTOPOHB yTBEpMAaeTCs pab-
HOCHALHBIMH NHCbMeHHWMU akTaMu ([ck. cyad. rp. 10). Hakoneuw, none npu-
MbHsieTCA Bb HCKaxb, BO3HUKAOWHXDB H3b TaKUXb NOrOBOPOBb, KOTOpHE He
Tpebosanu dopmanbHaro 3axnioyeHia cabnku (Ilek. cyad. rp. 92, 101). Bo
BChXb Apyrux®b cnyvasxb none nonowurtensHo sanpeiteHo (Tlck. cyad. rp. 28).
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Kmo doaxcens suxonnth Ha none? Cb OLHONCTOPOHBI—OTBBTYMKD, Cb
Apyroi—HnH nocnyxs uaKM ucteusb. OTebTunKs TpenbABNAeTs BH30BL Kb NO-
CNyXy; €CNHM MocnyxXb YKNOHMTCS OTb BbI30BA, TO BH3biBaeTcy HcTeusb (Hosr. 35).

ITloc.wdcmais cynebrbixb noeguukoss Th, 4TO no6bauTens BO BCAKOMD
cnyyat npuanaerca npaBmMb. Ho ocHosaHiu Buipawedis [lck. cymH. rp. ,Ha
TPyNy KyHb HE MMaTH* 3aknioyanu (SHrenbMaHb), YTO, €C/IH NOEAHHOKB KOH-
4aJICA CMepTilo oAHOro NPOTUBHHMKA, To nobbaurens nuwancs npasa Ha nony-
YeHie MCKOBOW CYMMbl, MOTOMY 4TO CBb CMEpTii0c nAvua napand ¥ Bck o0baA3a-
TeNbCTBa, nexaswis Ha HeMb, Ha 9710 Tonkosawie He BhpHO. npuBegeHHas
¢pasa llck. cyau. rp. o3HavaeTws cnba.: npexae no6bautens oBnagbeans Tpy-
noMb ybutaro Ha nonb, U Tpe6oBanb Cb POACTBEHHWKOBBL BHIKYNa €ero; 3a-
KOHDB BOCHpellaeTb 3TO, no3sonAs nobbaurenio B3sTh Nuls Rocnkxb cb y6u-
Ttaro ([lex. cymaH. rp. 37).

[Mone Bo3Byxpano yxe paHo NpoTHBDL cebs oCy}aaouwyio ABATENLHOCTE
uepxoBHoW BnacTH; MuTp. dortii BB 1410 r. BB rpamoth Kb HOBropoauamb
TpHUKastiBaeTh: ,MN03BaHHOMY Ha MOJie M MOTOMb ABUBUIEMYCA Kb CBALWEHHHUKY
He faBaTb CB. npuyauleHis u ubnoBaTb KpecThb, NOAO6GHO NCYy; KOTOPHIM e
CBAILEHHHKD YOOCTOMTH €ro O0MeCTBEHHHXb TaHHCTBDB, TO OHBb 3a cie Nu-
waercs csoero caHa. Ecnu kTo, Bbiweab Ha none, y6beTb yenoBbka u cob-
naetcs Aywery6iems, To,no cnoBy Bacunis B., TakoBblii He BXOAUT® Bb Uep-
KoBb 4 roma M JomkeHDL OGLITb OTAyY4eHB Ha 18 5. oTH npuYallleHia H BKY-
weHis GoropoanumiHa xnbba: yburaro e He npegasaTh 3emnb; ecnu we
KaKoW CBSILIEHHHKD BONPEKH CeMy MOCTYNHTL, Bb TaKOMb Chnydab nuvwaercs
cBaueHcTea, Exenu K70, BHlIEABL Ha ncne, cofaeTb He OUBLUHCH, TaKOBOrO
AOMKHO OTNY4uTbL Ha 7 nbTh OTH NpHyalleHis U BCero CBALWEHHAro“ (cM.
Pycck. Hctop. cboph., T. 1). Bord Bck npenbiiwia cpeacTea cyne6Hor 60pu6ul,
lMocpencTsoMb Kamparo HM3b HHXb CAMHM cTopons phuwaioTs Abno.

Autel. Kb KoHUy onnchiBaeMOH 3M0XH MPOHCXOAUTDL MNEpPEeBOPOTH Bb 3TOW
cUcTeMb; a WMEHHO ABAAKTCA HA CyAE NMUCbMeHHHA AOKa3aTeNbCTBa (aKThl)
Bb fonblied 4acTH KCKOBb, BO3HMKAIOWMWXB W3b AOrOBOPOBB, KOTOPbie Npemae
pbwanuch nocnyxaMu, U Bb TAKOAXBL O HEABHXHMOME HMyliecTBH. AKTHI 3TH
unu HedopManbHble—docky, wnu dopManbHue—3anucu. [lepBuie—aomawHie
akTsl, BTOpue—ykpbnnenHule. Ykpbnneuwie Bo [lckoBb nponcxoauno upesn
octaBneHie konid Bb napt CB. Tponuu. [lepBule He uUCKIOHANAH BO3MOMNHOCTH
H# cBUABTENBCKUXD MOKa3laHiW, HU cynoBb DBoxinxb; BTopnie pbwanu abno
6e3ycnosHo.

3) Tlpucosops u ceo ucnoancuic.

[Mpoueccs BB APEBHIO 3NOXY KaKb HaYMHAETCH, BEAETCH, TaKb M OKaH-
YMBAETCA CHNAMM CaMHXb CTOpOHb. PhuleHie cysa Bb ApeBHIO0 3MOXy AaBa-
nock cnosecHoe, 3aThMb yxe BB KoHub 1-ro nepiona wumbers ¢dopmy rpa-
MOTH, HAW ,NPaBOR“, €CNH CYRB COCTOANCA, unu ,6eacyaHOR™, ecnd cTOpoHa
ob6suHeHa no Hesiekb. OO6BMHeHHH BbifaeTcs npaBoit cropoubd ans ynoene-

TBOpEHis eq. Ynoane'raopeuie, XOTA ¥ MOCTAHOBJIEHHOE CYAOMD Ha OCHOBaHiu
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3aKoHa, COCTaBfsfeTh, OQHAKO, MPeaMeTb HOBbIXb YCNOBi#i MexAy CTOPOHaMH,
.fneperosopoBb” Mewmay HuMu (Hosr. cyan. rpam. 31). Ho ecnu ob6BHHeHHuIH
He BXOAWTH Bb YCNoBie, He YLOBMETBOPSETH ONpaBhaHWaro, TO BCE rocyaap-
CTBO Bb COBOKYNHOCTH NPH3bIBaeTCA Kb COABHCTBIIO onpaBAaHHOH CTOPOHbB:
HoBrop. cyad. rpaMoTa nocraHoBnsieTb, YTO, €CnM Bb TedeHie ogHoro Mbesua
OOBUHEHHLIA HE YROBNETBOPSETH CYAbI M MPOTHBHYIO CTOPOHY, TO MO3BOAS-
erTcsi B3ATL npuctaea oTb Bhkya M apecToBaTh ero Bb ropoab und Bb cenb;
a ecnu OHb GYRETDH CKPHIBATLCA OTH MPUCTABOBbL, TO Ka3HuUTb ero BctMb B.
Hosropoaoms (ct. 31).

NEPIOAD® MOCKOBCHIMN.

I. CyneOHbia BAACTH.

Bt MockosckoMb rocynapctst opraHel cyne6HOH BnacTH MorytTh ObiTh
pa3gbneHs Ha TFOCYRapCTBEHHBIE, COCNIOBHBHIE M YAacTHHE.

TocyAapCcTBeHHbIE OPraHbl — 1 CHIIPA.1bH bl¢— COCTABNAOTD: ) CAMB BC.1UK I
KHA3h 1 taps. Bb nepsyo 3noxy MockoBckaro nepiosa (ao XVI B.) senukomy
KHS310 MPHHBALASKUTL cynebGHas BnacTh MO NpeMMyLlecTBY: BCAKIA cydb Mo-
XeTdb 6uiTh Npou3sedeHb UMb UMK HEMNOCPEACTBEHHO, MM YKa3aHDb No AOKIIafy
OTH CynoBb HH3WHXB. 3aThMB HenocpencTBeHHass cyne6Has abATenbHOCTH
BeJl. KHA3d OrpaHM4MBaETCS CYAOMb Halb JIMUAMH, NONYYUBUIMMH NPUBHIETiO
Ha TO, W CYOOMb Haib BLICIUHMH CNYXWNBLIMU JIOABMH, Ha4WHAA OTb 4YHHA
cronsHuka. Bn XVII bkt ywe 3akoHoMb O6nino onpenbneHo Hakasasie 3a
obpauleHie Kb cyly Uaps NOMHMO HHU3WHXB MHCTaHuin. 6) CHauana Benukin
KHa3b Bcerna cynunb BMbeth c¢b cBoumu Gosipammn, Ho yxe BB XV BBKb
CYOOOHAA KOMNCMeHIIs GOAPCROIT OVMbl CTAHOBUTCR CaMOCTOATENLHOM; Cy-
Be6HWKH OTNHYATH Cylb BelWKaro KHA3s orb cyaa 6ospb; abna mornu ne-
pexoaHTs OTHb 3Toro nocnbaHaro cyna Ha ycmotphHie Benukaro kHass u nb-
Teir ero (o cyne6H. BnacTH Gosipckod' Aymel cM. cTp. 178). B) (ydelinax
saacmn npuxazoss. Beb npukasw, XOTA M YHCTO anMHUHMCTpaTBHHE, ofna-
Aany ¥ cyne6Hoit BnacThblo, Kawaui Bb cpepb cBoero BbmomctBa. Ho 6uinu
# co6CTBEHHO cynebHhle NpPHUKa3bl, a WMEHHO! AN CyAa HALb CRYKUIBIMH
moabMu  T. H. ,Cymnble npuxaswl“: Mockosekit, Bnaaumipckift, OMuTpos-
ckift, Psisanckint u HoBropoackii; ana cyna Hagb TSrnsMH noabMu—, YeTBepT-
Hule npukasul“. Ceepxb TOoro, BhOOMCTBO npuka3oBbL 3eMmckaro, Pasboftnaro,
Xononesro u [MombecTHaro 6mino npeuMyutecTseHHo cyme6Hoe (CM. Buiule CTP.
194—195). O6aacmnas cynebnas BnacTh NPHHALNEWANa NPOBHHLUiaNLHEIMD
NpaBUTENsIMb, KaKb HXb rnaBHas QyHxuifa. Takb, HAMIBCHIHUKU W 8020CHICAU
obnananu unM nonHowo cynebHolo BRacTilo, WNM HEMomHoW0, YbMb H OTnHua-
NUCb HaMbBCTHHKH Cb CYAOMB 60OSPCKHMDB OTH HaMbBCTHUKOBL 6e3b cyna Gosp-
cKaro; nepsble MOTAH pbwarb BeicwWis yronosHus abna u HbxoTopws akna o
xononctat okoH4aTenbHo, BTopule HBT®H. lMocnd 3ambubl Hambcruukosn 2yo-
HMMIL W 3emcruMmn yupexaeHismMu (B XVI B.), yronosHo-cyne6Has BnacTb
nepBeiXb NOCTENEHHO Nepewna Kb ry6HuIMbL (cHayana no abnamb o pasbopb,
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a MOTOMb M MO MPO4YHMDB NpPECTynNeHiaMb, KpoME nonuTHYeckMXB); Kb 3eM-
CKHMb Nepewsna W rpaxaaHckan cynebHas snactb (kpomb nbnb BOTYUHHBIXD
W noMBCTHBIXB).

Cyne6uas BnacTs 80c600s (b XVII B.) pasnuuaeTcs, CMOTpPA NOTOMY.
HaXoNRTCA N4 NPH HHXDB AbAKH, unu HBTBH: BB 1-MB cCiyqyah oHM BB rpa-
XKNAaHCKHXDB Abnaxb cyasaTh HCKM Ha Beskylo cymMmy (a no KoToulnxHHy Ro
10 T. py6.); BO 2-Mb—CYAATDH MCKkH Tonbko Ao 20 py6., u He cyasaTb abnb
BOTYMHHEIXD, MOMBCTHBIXB® H xomonbWxb., B® yronoBHuXxb aAbnaxs, TONbLKO
BoeBOAM Gonbe unu MeHbe oTAaNeHHHXD 06nacTell MOTAM Ka3HWTL CMEpPTIIo
6esn goknana.

Korna b XVII B. 3eMcKif yupewaeHi onATb Pa3sNOXHIMCE NOYTH MO-
BceMbCTHO Ha OOLIMHHBIA, TO cyRebHas BnacTh nepsLiXb nNepeitna Ko BTO-
pPeiMb Cb HBKOTOPLIMB COKpallleHieMb KOMNETEHUIH, COBEPLIEHHO OAWHAKOBON
BB 20p00ckuxs W go.20cmHbNs cyaaxb. O nocnbanuxs KoTOWHXHHD AHWETH
TaKb: ,A Bb UAPCKUXDB YEPHLEIXD BONOCTAXb... Y4YMHEHbl cyledku, uenosbkb
c¢b 10 (BB Kawnoit BonocTH)—BbIGOPHHE NoAH, ThXb Xe BonocTed KpecTbaHe,
W CYRATCA MeXb cebs Mo UapcKHMDB rpaMoTaMb M 6e3b rpamMoTsh, Kpomb yro-
NoBHHXB ¥ pasboiHeixb abnbv* (XI, 1).

CocnosHbie cyas. Bbn MockosckoM®s rocynapctsh, npu OTCYyTCTBiM coO-
CNOBii, XapaKTepb COCNOBHAro Cyia npHMbHSETCS ENMHCTBEHHO Kb (ydaMs
dyxosHsims. OTb 3TOrO NOHATIA HANO OTNH4ATL CYAH ,llepKoBHLIE, BNacTb
KOTOpHIXb MpocTHpanach no W3BbcTHBIMB pogaMb Abnb Ha Bce Hacenesie,
XOTS OpraHn AyXOBHaro W lepkoBHaro cysa 6. 4, 6wiid Tb xe. Jluua, Ha
KOTOPHXDb MpPOCTHPAETCs AYXOBHO-CyRe6Has BNacTb, MEpPeYHCnsoTCA Bb Ape-
BHHXD LEPKOBHLIXD® YCTaBaxb M Bb cyaebHukaxb. CloAa OTHOCHIHCL, Kpomb
ayxoBeHcTBa, yBbuHule, nonyuyuswie uynecHoe ucubnedie, BAoBH, nUTaKILlifcA
oTb uepksH Boxien, lleHTpanbHolo cyge6Holo BnacTio uepksy 6binb MUTpPO-
nonuTtb, a notoMb (cb 1588 r.) naTpiapxb, oxkpymeHHBIH, noaobHo wuap,
csouMu Gospamu., Bnocabactein (XVII B)) oprauusyworcs yupesmpenis: ,[laTpi-
apwii cobopb unu Pospanv“. ,TiyHckas usba* unu ,Tlprkasb LEPKOBHHIXB
nbnb* (nepBuid MoxeTb OuTh Gonbe OTHeCEHB Kb COCNOBHHIMBL Y4pexae-
HiSiMb, BTOPO—Kb LIEPKOBHLEIMB); HO KOMrMeTeHLis nocnbaHsaro, Kaxercd, orpa-
HUYHMBaTBLCA npenbnaMu MOCKOBCKOH enapxid,

Mono6HbiA e yupexaeHids Ounu M Bb Kawaod enapxid npu MbcTHOMDB
enuckond; mo nocTaHoBnewilo co6opoB®b (cTornaBaro M cob. 1667 r.), npu
apxiepesxb ROMKHH 6biTh 1Ba CyHnebHbis yupemAeHin (nNpHkasa). ONHO HU3b
nuUb OYXOBHHIXB, OPYroe W3b apxiepedckuxb 6osipb; nepsoe Bbnaetsb uep-
KOBHBI Cylb, BTODOE—CYAb COCMAOBHO-AYXOBHHIA, T, €. CyAb Halb NHLAMH
NyXoBHHMH no AbnaMb obwumb. [lpu 3ToMb rnasHas cyne6Has BnacTb
OCTaeTCsd BBL PYKaxb apXiepeeBb, Kb KOTOPHIMD HAeTH Aoknaab (Corn. ra. 68).
Mucmnan ueprosnas cyderas eaacms pacnpegbnsieTcs no 4acTamb enap-
XM~ deCAMUHAME, W3b KOTODHXD Bb Kawiaon cyab Bbmans Jecamitas-
Huks—nuuo cebrckoe (NOMKHOCTb, 06pa30BaBWIAfCA W3b YHMHOBHUKOBB, NO-
CuiaeMbixb Ons c6opa LeCATHHH); NpaBa BAAcTH €ro CKOMWpPOBaHH Cb rocy-
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napcTBeHHO-HaMbCTHUYBArO ynpaBneHid. Bb MoHacTeipsaxb cynebHas BnacTb
NPUHAMNEXUTD ,4epHOMY cobopy“ M cheuiansHo ,cynebHomy crapuy“.

Muorie M3b npoyuxb KnaccoBb O06LIECTBA MNOAYHHANUCHL creuianbHoOM
cyReGHOM BNAacTH; HO TaKb KaKb OHM HE OLINM COCMOBISIMH, TO cysebHas BRacThb
BB HUXB MOXETH ObiTb Ha3BaHa MPOPHCCCIOHAILHOI. TaKOBbsi 6binM  Cyawl
ronoeb cTphbneukuxb, KasaubWxb W MH. Ip., KOMNETEHUIA KOTOPbIXb OTPaHH-
yuWBanacb rpa¥uaHcKHMH HCKaMH M HU3WHMH YronoBHeiMu abnamu (YK. KH.
3eM. npuk., cT. lII).

BoTuuHHbii cyay. Buab BoTuMHHaro cyna cooTebTCTBYIOTH pa3pafamM®
BnanbnblieB BOTYMHB;, a HMMEHHO: a) JB0puOEdbIIT CyAb INS cyla Halb
KpPecTbsIHaMH OBOPUOBLIXB BOTYHHD; LEHTPaNnbHLK opraib ero—bBonbiuioi nec-
peub Bb Mockeh: BBL cenaxb W BONOCTAXB CYAWSH MOCENbCKie W MPUKA3YMKH
(Kotownxuus XI, 1). 6) BoTuMHHHMA CyABL MOHACTHIpeH W Ap. UEPKOBHEIX®
yupesxneHint sbaaetcs nartpiapunMb ABopuoMb BB Mockeb, MBCTHHIMM enuc-
KOMCKHMK HBOPaMH BB €NapxisiXxb U MOHACTHIPCKUMU CcylaebHLIMM BRAacTAMH, a
Bb cenaxb TiyHaMH ¥ npHkasydkamu. B) Cyab csbTckuxb Bnaabnbuess (Ko-
TownxuHb X[, 3) BB 60iblMXB BOTYMHAXDB COCTaBMSETH TaKKe CIOXHOE
y4pexieHie, Bb KOTOpoe BXOAATH ,NPHKa3bL* npH ocobb GosapuHa BB Mockeh,
rnaBHble NPUKA3YWKY Ans ubnaro psna BOT4HHB ofHOro GosipuHa BB M3Bk-
CTHOH MbcTHOCTH W ,BOTYMHHAs cbbawasd M36a“ ¥ NPUKA3YUKH BBH OoTAbNb-
HHXb BOTYHHaxb. MbBcTHHE BOTYMHHHE CyabH NONY4alOTH HAaKasbl, BO BCEMDb
CXolHbleé Cb HaKas’aMM LApCKHMDB BOEBOAAaMBb; Bb HHMYBL KPYr's BNacTH ofpe-
nbnsierca ToyHo. Mexnay aTuMM opraHaMu BOTYMHHAro cysa Bo Bchxb pasps-
lax®b ero CyWecTBYIOTh HHCTAHLIOHHHIA OTHouleHis (nepeHock AEA®L no anen-
nauik u no poknany). Ilpeabnsl BnacTH BOTYMHHArO cyna OrpaHH4UBaIOTCS
HCKaMH M phlieHieMb HH3WHXD YronoBHHXb Aknb, umeHHo, no Kortowuxuny,
nBOPUOBHIA cyAb BbaaeTs, kpoMb ,yronoBHHXb WU pa3bofiHbixb, H TATHHHBIXD
M NOXErHbiXb ABNAb“, BOTYHHHO-UEPKOBHHM CyAb- -,kpoMb pa3bofiHbixs W
HHEIXD BEJIMKUXDB YronoBHuXxb AkNBY, cyab BOTYHHHUKOBD CBBTCKHXBb—
»KpoMt pa3boiHeXB M MHbLIX® BOpoBcKHxb Abnv“* (X1, 1—3). Kpyre nuus,
NOANEeXaBWNXb BOTYHHHOMY CYAYy, OFPaHH4YMBAETCH JNIOAbMH, 3ABHCALINMH
OTb BOTHMHHHKA; €CNH MHOTAA TMPUKA3YHKH 6ospb CYRATE M NHTAOTL Uep-
KOBHhLIXB Miofledt (IbAYKOBB), TO 3TO -3noynoTpebnenie. Bb BoTuMHax®b Gbinn
cBOW TIOpbME K Komoaw. (JcHosawin BOTYWHHO-cynebHoi BnacTd Bb Mockos-
CKOMB rocymapcTBh cyThb ywe He BnonHb yacTHHSA, HO HAaCTHO-FOCYNapCTBEH-
HHIS: NpaBo cysa npio6pbTaercs no YacTHeIMbL cabnkamb (BMBcTh cb npiob-
pbTeHieMBb BOTYMHDB), HO CyQb OTMpaBNfeTcs Bb rOCYAapCTBEHHHIXb HHTEpe-
caxb, cHayana rocysapctBo onpenbnsieTs BB KanoBaHHHIXb TrpaMoTaxb fpe-
abnbl BOTYHHHAroO CyAa WM caMOe€ MpaBo cyna NaeTdb TonbkKe ThMb, KoMy naHa
rpaMmoTa; 3aThMb, Korga yTBepwaaeTcs oflas HopMa 3Toro cyna ans Behxb
Bnagbnbuesb, perynupyeTb ero, HMEHHO YY4acTBYeTh BB Ha3HaueHin cyaed:
apxiepefickie 6osipe Ha3Ha4alTCA Cb COrnacis rocynapsi: Bb BOTYHHaxb BBO-
AATCA TYOHHA MW 3eMCKif yupexieHis (4To, BNpoueMb, NpH HHOMDBL Xonb
npaBa, MOrNO yCHAWTb BNacTb BOTYMHHArO CyAa; CM. Buiwe cTp. 202).
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Huorna npaeo uacTHaro (He BOTYHHHAro) Cyna HETMOCPEACTBEHHO
UCXOAHT: OTB rOCYAapcTBa: TaKOBB, HANp., ¢vda OmMKYMU4K08s. Bb onHon
*ano6b uapio XVII Bbka untaems: ,Bo 133 roay oTiynunu Mbl, Xononsl TBOH,
Ha 134 roaw (1626) Bb Huxuemb Hosropoat y BoeBomm Heana [Omurpe-
epuya [lneweesa na y asabka Cemena CobaknHa kabauUKOM M 3epHOBOM W
KapToBOH W BCsKOM Kabaukod cyab (T. e. cyab ob6b urpb BB 3epHbL M BB
KapTsl M Boobwe cyab no AbnaMb, BO3HMKAKUWHMDB Bb Kabakaxb)... Ho zem-
cKifi ctapocta HumHsaro Hoeroposma ,BcAkoR kabaukod u 3epHOBOH M Kap-
TOBOH CYAD OTHSND M CYAMTH HaMb, XONONAMDb TBOHMbB, He Benbnab..." H T.
nan, (4enobuTHas 26-TH HUXeropod. CTPLALLUOBB-OTKYNWHKOBB, 1627 r. ions
9--8Bb Pycck. ucr. 6ubn. 1. 1I, Ne 223).

Yyactie Hacesewin Bb cyat. Kaxb BB cynax®b rocylapcTBEHHbIXBL (npo-
BHHLIaNbHLIXB), Takb U Bb COCJIOBHBIXb M BOTYHHHBIXB CYADL TPOH3IBOANTCS
npu yvacTi MbcTHaro HaceseHid, MMeHHO BHIGODHbIXB NpasuTenen o6WHHD
CoOUKNXE H Cmapocms W cydusixs Myocelt (a0 XVI B.) unu wsb.08a.n-
Huko8s (cb XVI B.). Cynuble Mymd-—3To nyqwie unu ,fgobpuie nioan*, npea-
cTaBAsiBWie HaceneHie He no BHGOpPY, a MO MOJNIOKEHI® cBOeMY Bb MBCTHOM®L
obwecret, BB HeonpenbnedHHoMb uvucabt (Yer. Ben. rp. ct. 19; Cya. 1-ia.
cT. 38). DT0 ocTaTokb ApeBHAro yyactia BbL cyab ubno# obwimnHel. Cb non.
XVI1 B. MHCTUTYTD CyAHHXD My}KeH NepexoAuTb Bb yupexideHie UubnoBanbHH-
KOBB, T, €. NHUb, CneuianbHo Bb6paHHHXb® ANA cysa ¥ ubnopaBwuxb
KPecTb, YHCJIO HXb BB KaAXKACH BONOCTH M nocafb He onpeableHo 3aKOHOMb.
‘Bb BOTYHHHO-UEPKOBHBIXB CYgaXxb Kb COCTAaBY CYAHBIXD MyxeH npHcoesn-
Hancs MBcTHBIA cBsweHHHKD (A, A. D, I, Ne 258); Bb BOTYUMHHO-CBBTCKHXD
cynaxb H36MpaloTCs HaceneHieMb KpecTbsiHe ,no6pwe, pa3yMHHe, npaBiu-
BhE“; HAa HUXD npucuinaetcs 6GospuHy ,Buifopb 3a nonosolo pykoi“. Bb
UEPKOBHO-COCJIOBHEIXb CYAaXb CYAHBIMH MyXaMH ObIJIM NOMOBCKiE CTApPOCTH H
necatckie cpAuweHunku (Crornass, rn. 68), Cnbayers, oanaxo, uMbTh BB
BHAY, YTO CyLIECTBOBaHie CYAHbiXb Myxed M LbNOBaNbHUKOBD HE OTCTpa-
Huio BnonHb yvacTis ubnuxb o6wuHb BBL Abnb cyma; npH oaHoMb cCny-
uat cyma, Koraa npHKasuukb 6osipuHa MoposoBa KecToko nHTan®s obBH-
HSIEMYIO XEHWHHY, TO 3a Hee ,MHPOMBb BCTYMHIINCA® H KNEBETHUKb-0OBHHH-
Tefb MPU3HANCA ,NpH BeIBOPHHXb, NpW UhnoBansHHKaxb W NpH BCeMb Mipb*
(3a6bnuub: ,Bonbwoi 6Gospuub*). Yuactie HaceneHis BB CcyAd npH3aHaHo
Heo6x0AuMO CcHauyana no o6uy4alw, NMOTOMB NO 3aKOHY BB MECTHLIXBL paMo-
Taxb (Bhnos. ver. rp. c¢t. 19; ,HamBCcTHHKOMB KM TiyHOBBL 6e3b A06pHIXB
nogeit He cynutd cyab*) u Cynebuukaxs (Cya. 1-i, cT. 38, Cya. u. 62),
Ponb cyanuxb Myxeit W ubnoBanbHHKoBBL onpedbnserca cnba. uepTaMu: OHM
ynoctosbpsiioTs (npu noknanbk), 4To cyab AbBHCTBMTENbHO 6N M  MMEHHO
TaKo#, KaKb 3anucaHo Bb cyaHoMb cnuckt (Cya. u. 62), oTcTpaHsioTb B3fA-
TOYHHYecTBO M npuctpactie Ha cyab (Yer. Bawck, rpaw.), onpeabnsotd
Mbpul  npechkyeHiss cpeacTBb OGBHHAEMOMY YKMOHATLCA OTH CyaAa, T. e.
MOryTh 3aMEHuTL apectb nopykoio (Cya. u. 70 wu 72) H, HecoMHBHHO,
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yyacTByioTh BB phlueHin Bonpoca o npaBk, kakb 3HaTokM MbcTHaro obniu.-
Haro npasa !).

Wuetanyin, By Hayanbt MockoBckaro nepioga HHCTAHUIOHHBIXD OTHOLIEHIH
Meway opraHaMu cyna He 3aMbTHO, TaKb Kakb €AHHLIH HCTOYHWUKD cynebHoM
BRacTH -Benl, KHA3L—INHWbL HEeNerdpoBans HAa BPeMA CBOE NpaBo cyna Apy-
ruMb nuuaMb 2). Bb XV B, npu cuctemb xopmnenis, cnaraiortcs b vHCTaH-
UiM: npoBHHUiaNbHbLIM Ccyob HaMBCTHUKOBL KW BOMOCTER M USHTPasNibHbld CYAb
—6oapt W B. kHA38. Bb XVIl B. MOMHO pa3anuuyuTb TPH MHCTAHUIH. CYAL
NpoBHHUIanbHBIE, NPHKa3bl ¥ 60ApCKYld AyMmy. BnpoueMb 3TOTHL NopsARoK® aa-
neko He MO¥eThb OblThb MPH3HAHB NPaBUILHBIMB: MHOTie MPHKa3bl CYAHIH Bb
xavecTBE nmepBofi MHCTaHUiM, Hanp., 3eMckif np. ans rop. Mocksul. Cb Apyr.
CTOp., TY6HLIA U 3eMCKiS BRacTH, a Takxke BoeBOAHW Gonbe BamHBIXL M oTha-
NeHHBIX® FOPONOBBL NONywanu npaso GesanennsuioHHaro cyaa. [ldna Mmorsau
nepexoanTh M3b HH3WHXB BB BbICWIA HWHCTavuin no gpoknagy (Cya. 1-i,
cT. 16) ¥ no xanobk, 4To Haswieanock ,nepecynab* (Cya. 1-#, cT. 64
yn Cyan. u. cr. 51), Anennsuis Kawawi pa3b ABAANACH Kano6.© Bb YMBILI-
neHHOM> HenpaBocyfiu W MMbna Bulb CyAa Cb CYALEID, XOTH 3aKOHDB 3HaeTbH
yxe W Bo3MowHocTh nobpocoskcTHaro Henpasaro phuteria (Cyn. u. 2).

Moacyanoets. Bb MockosckoMs rocynapcteb rocnoacTsyeTs noacya-
HOCTb mieppumopiaasnasn. Tlpasaa, no CynebHuka nuua cnyxunaro knacca
HEe TOAYHHANWCL cyly MBCTHHXDB BOEBOABL; HO 3TO OOBACHAETCH He COCNOB-
HBIMD HXb MONOXEHIEMD, a NIHYHO-CNYXKEOHOIO 3aBHCHMOCTIIO HXb OTb B. KHA3RA.
Ct ycTPOMCTBOMB 3EMCKHMXB Y4pesmueHiil, MOACYLHOCTH 3eMCKMXD CYNOB® orpa-
HHYMBAnNach TATMMBIMH JIMUAMH, HO Cb BO3HHKHOBEHIEMB BOEBOACKAro ymnpa-
BNEHIA, 3a NepBbLIMH OCTANCSH TONbLKO OfWHBL HM3WIH poAb AbBABL, a cyhamb

") Mo kakok creneHn 6biNO BaXKHO yuacTie HaceneHia Bb Cynb, NoKaswBawTb CBOA-
CTBa CyAa UEHTPANbHBIXB y4pewaeHidt, rab Takoro ywacrtis He 6bln0. , A CYRMTH yxa3aHo Bb
Mpzkasbhxb 609poMb, U OKONHHYKMB, W CTONHHKOMDL, W ABOPAHOMDb, M ALAKAMb, KOMY Bb
koropoMb [lpukasb sbaaTn npukasano, scBMb sMbeTd u 6esb enunaro u emnuHomMy 6e3b
Bchxb, BB npaeay, no CB. €BAHreNbCKOA 3anosbau Xpucropb, He CTHIAHTCA AHUD CHABHHXB
W ApYry He APYIKHTH, 3 HEAPYrY He MCTHTH HH LAA Yero, W No NOCYNOMb W TMOMHHKOML He
abnatn., OnHaKOMD XOTA Ha Takoe RBNO NONOKEHO Hakasadie M YHHATBL o0 Thxb nocynbxb
KpecTHoe ubnoBaHie Cb MECTOKHMD NPOKAHHATENLCTBOMDB, YTO NOCYNOBD HEe HMATH H abnartu
8B MpaBAy..., HH BO YTO HXb e€CTb BBpa M 3aKNHHATEALCTBO M HAKA3aHIA He CTpalaTcs,...
PYKH CBOM KO B3ATIIO CKOPO NONYWAIOTH, XOTA fie caMH co60i0, 0NHAKO NO 3azHed nbcTHHUB
4Yepeasr MeHy AW Rodvepb.. H HM cTaBaTs TOro ce6b Bo B3ATHE nocynw, GYATO NpPO TO H
He BbAaTb.. U He cThinATCR Toro aknaTH nNOTOMY: KTO MOMXETH BCerna 6/AM3KO NPHUXORUTH
Kb uapio H BHABTH 4acTO OTH NPOCTHXb noned*? (Kotownxunn VII, 37).

2) Cpeny ocobeHHOCTE! MOCKOBCKaro npouecca OTMBYaiOTH NOPAAOK®, MO KOTOPOMY
neTeusb obpataeTcs Kb Bes, KHA3KD HAW Uapio c¢b XKano6ow, OTb Hero noay4aersb cyaeSHywo
rpaMoTy unu Hakasb cymbb phumth abno; wHorna npu 3ToMb Ha cyab uaps npoucxomUTH
npeasapUTensHoe pa3dupaTenbcTso (CYAOrosopeHie); cymbeio Morb ObiTh NaHB CyaAbs KoMne-
TEHTHBIA N0 o6UeMy NOPAAKY, HO MOrb GhITb faHb M cheuiafbHLIA CyaLs (MHOrAa no ykasa-
HIl0 ¥ KeNaHilo CTOPOHD —NPH TPETEACKOMDB, OCOGEHHO MEXEBOMB paaéuparenbcr‘n‘b): 3TO—
CcO6CTBEHHO ,NaHHBIA cyasa“. HHorga 3Ty uepTy MOCKOBCKAro mpouecca COnocTasnfloTd Cb
jusujudicium puMckaro mpouecca XoTR ToALKO C¢b BHBWwHed croponst (cM. I1. Bhnsess
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BOEBOJCKMMBb noanexanu echk ocTanbHble BHAW Abnb 6e3b pasnuuis knac-
coBb M3BbcTHOM Tepputopid. HM3wb ofweit TeppuTopianbHOW NOACYAHOCTH HC-
KNnoyaeTcs AYXOBEHCTBO MO OTHOLIEHID Kb ToMy poay Abnb, xoTopuit noane-
Xanb AyxosBHoMmy cyay. Bb XVII B. nuua pasHbixb cnyxebHbixb npodeccin
Takye ocBobomaanucek, no HbkoTopuMb AbnaMb, 0TH noacyaHocTH MbcTHOM:
Takb, CTpbnbUbl Bb MPOBHHUIAXD MOANENKANY Bb rpaXAaHCckuxb abnaxs cyny
CBOMXBb TrOf0Bb, HO NO NpecTynneHisMb HU3WAro nopsaka—cyay Mb-
CTHHXDB BOEBOABb, a MO MPECTYNNEHIAMD BHCWHMb—CYLY TryO6HLIXB Bna-
cten. Ecnv npectynHukb M nuuo nortepnbswee ob6a crpbabubi, To BMBCcTh
Cb BOEBOROK CYAHTB W ronosa. CmoakHOBcHIc NOJCYOHOCHIel TNepBOHA-
YafbHO BENO NMOCTOSHHO Kb YCTPOWCTBY 0014iTs CyJuss, T. €. COBOKYyNHaro
pasbopa nhna cynbew HcTuUAa W cyabewo oTebTuuka (cMm. jgor. Hum. [oH. cb
Teep. kH. 1368 r.; [y6u. Mock. 3an. ct. S—8). Ho smocnbacrsin ,cyas Bon-
yen" octancs Tonbko Ans abnb Memay NyXOBEHCTBOMB M TNPOYHMH rpa-
xaaHamu (Cyn. 1-# ct. 59 u Cya. u. cr. 91), T. e. yAepxancs npH CTONKHO-
BeHi# NOACYLHOCTH COC/IOBHOM, a Takike Bb Abnaxb Mexay XuTensMu pas-
Hexb yatnoss (Cya. u. cr. 100), Tlpu cronkHoBeHiM e NoACyAHOCTEH Tep-
pHTOpianbHLIXb, ABHANCH CyObl CMILCHbIC, NPH KOTOPHXB CyAbSl HCTUA He
cyruTb BMBCTh cb cymbeit oTebTuMKa, 2 nMWL OaeTb NpUCTaBa, KOTOPHIA
npucyTcTByeT® npu cyab ana Habniogedia 3a MHTepecaMd MCTLA W 3a MCMpas-
HEMbB NonydeHieMb nownuub, cibayownxs cyass ero (Cya. u. ct. 30). npu
3ToMBb BCTpBYHBIE HCKM pa3phluaeTsb TOTb e cyabd. Bb amoxy Ynoxesin
BnonHb ycTaHaBnuBaeTcs NPUHLUMND O NPHHALNENKHOCTH npaea cyna cyavh
otBbTuUMKa,

~CneuianbHoe Hasnayewie cymed u np.*). Tlpexnme Bcero Hafto OTMBTHTbL, HTO O3HAa4EHHAR
OCOOEHHOCTb NPHCYWA FNaBHBIMB 06pa3oMb PaHHHMb BpeMeHaMb Mockosckaro nepiona, T. €.
XV u neps. non, XVI 8., u 06bACHAETCA, AYMaeMDb Mbi, HEYCTAHOBHBWKHMER WHCTAHUIOHHBIND
nopsinkoMb; BCh HAyTH b cBouMu abnaMH Kb BEN. KHA3I0, OTb HEro JKAYTH HauAyulleR
NPaBAN; BeN. KHASL WM APAMO OTCHINAETH UXb Kb KOMNETEHTHOMY, HAK CAelianbHOMY CyRbb
WK BBLICNYWHBAETD CTOPOHbI, HO Bb OKOHYATENbHOE Pa3bHPATENbCTBO HE BXORUTDL, 4TO npH
YBeNHYEHIM TEPPHUTODIH CTRHOBUTCHA ANA HEr0 NPSMO HEBO3IMOKHLIMB. OTb (haKTOBDB, OCHOCA-
WHXCA Kb aHANHIUPYIOWEMY ABMEHIIO, HYXHO OTAXYaTh [aBaHie cyaeRn ans cAbaCTBEHHON
yacth npouecca. Ben. uHA3b, 110 0CO6LIMB NpUBHAETIAMD ANA NYXOBEHCTBA, AbNa UEPKOBHLIXD
yupexaeHin paabupaeTs camb, a Bb 6onbe paHsee Bpems Bch abna asopsaHb ¥ abreirt Gosip-
CKHXD NOAREMANM TAKHKE ero CYAY; TaKb KaKb 66abiwas 4acTb aTxb 1BAD (Kakb no MCKamb
NUYHLIMDB, TaKD M HMYILECTBEHHHIMDB) TpeboBana ocMoTpa Ha Mbcrh, Mau onpoca oKonBHLIXB
noned, WAK NPOM3IBOACTBA MOBanbHaro obhCKAa, TO rocynapb QNS 3TOM 4acTH npouecca
(,OOLICKHOR") yKa3LIBAETH AAHHAro Cyablo ¥ AaeTb eMy rpaMOTy (Hakasb), a 3aTBMb BENUTD,
MO OKOH4aHi® o6kiCKAa ,CNHCOKD W 4epTeXd (onpenbneHie Mexs) npead Co60K0 NONOMMTH.
3athMb cynb X npHroBOph OaeTb CaMb UAPh M Ben. KHA3b., 3aThMb, TaKKe Hamo OTau-
4ath ,fpUKa3L® uapa KoMy-nn6o u3b 60Apb M AbAKOBBL pbwaTh abno BMbero Hero, ubo M
Bb NPHBHAEriAXD AHUAMDB, MONYYHBWIKMD NPaBO CYAUTHCH TONLKO ¥ UAPS H Befl. KHA3SA, obul.
KHOBEHHO [OBOPUAOCH: ,CYXY # CaMb, HAH KOMY NPHKAMY".

H3b stuxsv ,,npuka3osbp® u obpaszopancs snocnbucrein cyab [lpuxas3osb, Kakb no-
CTOAHHLIXD MHCTaHUIA, KOrda KOMAETEHUin uxb nepecrana 6biTb Aenerauiele ad hoc u oTnb-
SIHAKCL OTB REMOCPENCTBEHHOH ABATENLHOCTH BEPXOBHOR 8nacTH (CA. Bbille O Hayanh AHCTaH-
niosHaro nopsuika 8b B. Hosropoas).
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II. CyrornpounsBoncreo.

Bt MockosckoMb rocymapcTeh eauHCTBO npollecca ye pa3pylwiaeTcs;
obpasyercs pasnuuie MeXny ,cvdo.ms“ (06BHHMTENbHEIMB IPOLECCOMB) H , po-
abtckoums® (cnbACTBEHHBIMB NpPOLIECCOM®D).

HcTopia nocTeneHHaro obpa3oBaHifi pa3nuuyis MeXIDy CYOAOMBb MW PO3HI-
ckoMb Takoea. [o Cyne6HuKoBD BCAKiNt npouecch 6bNb 06BUHMTENbHHMB. Co
BpEMEHW BO3HMKHOBEHIf TyOHLIXB YyupexAeHiii W3Bb obuiei HopMul Buabnsercs
ocobuiii npouecch ansA Abnb pasboiiHbixb, a notoMb Ana Abnb no ybifcTBy M
TaTebh cb nonuuHuMb, [lepBoHavyanbHO 3TO He BHNBL Mpouecch, a NHlbL Cpes-
CTBa NMOMMKHM M Haka3aHia BbooMbixb nuxuxb nogeit, Ho Takb kKakb TakuMu
nogbMH Hayanu CYMTAThb He TONBKO CXBayeHHbXb Ha MbcTh mpecTynnenis, Ho
M PeudIHBHUCTOBBL W NIONEH, OGNUXOBAHHBIXD OBILHHOK, TO NOMNMAHHHXD NHXHXDB
nofei cTanu pacnpawuBaTh, He COBEPWANH NH OHH MpEXAe NPecTynneHii,
CTanu HNOMCKHBaTbcA MHBHIA o06WMHLI 4Ype3db nNoBaNbHLA OObLICKb. TakHMb
06pa3oMDb KOPOTKas npolenypa Ka3HdH BBAOMBIXB NUXHXDB JNOAEH NpeBpallaeTcs
BB npollecck. Kb 3TOMy npucoeanHsAoTCA pacnpochl NMOWMaHHbLIXB O HXB CO-
obiyHuKaxb, YbMb yxe obHapyxuBaeTcs, 4TO rocynapcteo caMmo npecnbayetrs
JIUXUXD JIOOEH.

[Mpoueccsd, cocTaBuBLIICA TaKUMB 06pa3oMb, A0 YINOKEHiA CTOMTHL psi-
oMb Cb OOBHHUTENbHHIMB W HE3aBHCHMO oTb Hero, [locnt Ynowedis cnba-
CTBEHHLIS Hayana TpoHUKalOTh ¥ Bb ,CyAb“, MNOKa, HakoHeub, npu [letpd
BCAKii npouecch aAbnaeTcs pO3LICKOM®.

I'paHHub Mexay ,CyAoMB“ M ,PO3BICKOMDB“, 10 MOCKOBCKOMY NpaBy, He
COBMalaloTh Cb FPaHHLAMH YroNOBHAro K rpa)KJaHCKaro CyAONPOH3BOACTBA MO
coBpeMeHHoOMy npasy: Bchk abna rpaxnanckia xprnocmnses phbwaioTres posbi-
CKOMB; Hao60poTh, Bch Abna yronoBHbIA, coBepluiaeMbids He BLAOMHIMH NHXUMH
NoALMK, CYAATCA OBBUHUTENBLHBIMBL NpoueccoMb (,60# U rpabemxsb“).

Cy0s (oGsunumeasusiit npotieccs).

Croponamu b mpouecch Mornu 6HTH BCk (MOHaxH, Xofofik, Hecosep-
weHHonbTHie; cM. Cyn. 1-, cr. 49, Cya. u. ct. 17; no cn. Ynox. XVI, 23,
XVIil, 13; o npapt xononoB®b cM., Yk. kH. BbA. KasH. cT. XX); He MoryTs
UCKaTb niodH, o6BUHeHHbIe BBb Kpamont W ,cocTasb® u Bb KnATBOMpECTymnne-
HiH, a Takxe abTH Ha pomuTened (cM. YcT. kH. BbO. ka3H. cT. XX; VYnox.
XXI1I, 6).

Bsauunoe omuowenie cmopons do cyoa (Bbi3oBB) onpeabnsercs u
3nbce noroBopoMb; HO BB 3aknioueHie Qorosopa BRacTb BMblUIKBaETCa ropasno
pbwnrensute, ybMb BB npesHe-pycckoMb mpouecch. OTHoweHis ycTarosns-
I0TCAA MOCPEACTBOMb ,4€NOBUTHOH®, ,MPUCTABHOM NaMATH" U ,CPOYHOR“: mep-
Basi onpeabnAeTs rpaHHUB CIOPHAro mpaBa, BTOPas—Kb KaKOMY Cyabb HATH
(40, BrpOYEMDB, BH MOCKOBCKYI 2moxy He cnbayeThb MOHMMaTh Bb CTPOrOMb
cMuicnh npH obuleMb rocyRapcTBEHHOMB pacnpesbeHid NOACYAHOCTH); TPeThbd
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onpenbnfaeTs CPOKBL ABKH (KOTOPHI TakKe YyXe 3aBUCHTb He OTb LOrosopa
CTOPOHDB, a OTb YCMOTPbBHisi cylbH, Takb 4TO WHOrAa CPOKH HaMeThIBAKTDH
cunow). Bb cpeaunt Mockosckaro nepiopa HbkoTopbis MBCTHOCTH M Knacohl
BeixnionaToiBany cebt nocrostHule ofllie cpokd ANs BH30Ba BB CyAb; Hanp.,
KpecTbsiHe MornM 6biTb BHI3BaHBI TONMbLKO OTH 1 okTaAbpa no 1 anp. (cM. yk.
1642 r.). JloroBopHHSA OTHOWEHI! CTOPOHDB NOCTENEHHO OTCTPAHANHCH TOCYy-
NapCcTBOMB: TaKb, BH30OBb 4YPe3b MPUCTABHYIO NaMATb YCTYNHMAD Bb 3MNOXY
Ynox. MbcTo BH30BY 4peab ,.3a3bisHylo rpamoty“* (Ynow. X, 100 u ap.);
neppas yaepxanacb Tonbko AN MockBul M ed 6nuXaHWHXb OKPECTHOCTEMN.
Paannyie nocnbacteifi Bu30Ba 4Ype3b NpUCTaBHYIO NaMATh W 3a3biBHYIO rpa-
MOTY COCTOMNI0O Bb TOMDB, YTO HEABHBILI{ICR Kb CYAy MO BHLI30BY nepsaro poaa
TOT4aCh 06BHHANCA 623D Cyla; HANPOTHBD, Kb HEABHUBLIEMYCA MO BLI30BY 2-TO
pona, Ho naBweMy no ce6b nopyky nocunanuch 2-a U 3-8 3a3biBHHA IPaMOThI
W nuuwes nocnbk aToro HesBuBWIiAcA 06BUHSEMDB O6binb 6e3b cyna; ecnu xe
oTBbTYHKD He QmaBancs Bb NOPYKYy, TO BoeBoma 6panb €ro HaCHNLHO 4pesb
nywxkapen ¥ 3aTHHWHKOBL. KaBenuHb OTKa3wBaeTcss TMOHATL 3Ty pasHMuy
aByxb cnocofoBb BLI30Ba; HO OCHOBAaHifl ef O4eBWAHLI: Bb MepBOMb cnydab
HeABMBIUICA CaMb HapywaeTb AOTOBOPbL; BO BTOPOMB €ro IJHYHas BONA He
yuacTBoBana (c4. Bwie ctp. 637). JIuua, Ha KOTOpHXB Bo3faranachk BnacTb
BHI30BAa, HMeHOBanWch HeabnblivkaMH U B3gokamu Bb Mocked M gmosonynkamu
Bb npoBuHUiAX® (Cym. 1-i, ct. 28—36; Cyn. u. cr. 44—50, 53, 54; ycr.
Bbn. rpam. 3—35, 16, 22). Jlorosopt ckpbnnsercs nenpeMbHHO nopvuinic. -
CP180MB, HA NOPYKH MOXHO OTAATb HaCHNLHO NO pacrnopsikeHio BnacTu (Yn.
X, 117, 140, 229). HeobxoaumuiMu nopyuuTensiMu Obind cochbin WM CpPOAHHKH
(koTopHie COCTaBNANA Mexny cobol KPYrosylo MOPyKy), 4TS, BApoueMb, Hcue-
3no b snoxy Ynoxenin, Llbnbio nopyku nepsoHauanbHo O6HNO He TOnbKO
npeactasneHie oTebTYMKa Kb cyay, HO W ofeanedeHie ucka Bb cnyyab ero He-
ABKH; HO BB Ynow. u. A. M. octanace Tonbko onHa nepsas Ubnb.

CTOpoHE MOrnM He SIBASATLCS Ha CYAB JNHYHO, HXD 3aMbBHANK eCTECTBEH-
Hble npe()cm(wunw.du—poncrseHHHKu u noay (Ynox. X, cr. 108, 109, 149,
156, 157, 185; cn. Yka3n. kH. 3em. npuk. V; XIlI, 3 »n 12); Tonbko 3a He-
uMbHiEMD TaKuXb HONYCKAOTCA CBOSOAHBIE MpPEACTaBUTENH, KOTOPHIMH 6, u.
6uinu xononu (Y. xH. BbaoM. kasd., XX) » ana kxoTopuxb Ao 1690 roaa
He Tpe6Gosanach nRoBbpesHocTh. [locmbacTeieMt 9Toro 6wna HHYTOKHOCTHL
npasa noBbPEHHHXbL U JNErKkas BO3MOMHOCTL BO3CTaHOBNeHie phEHHLIXD
ubnb.

Ha caMoMb ¢ydss CTOPOHH MONAIOTDH ,CTaBOYHHS Yenobuthua'. ocnba-
cTBieMb HEBKH BB CPOKb AN oTBbTuWka 6bina Bunada ,6e3cysHoRt rpa-
MOTH®, T. €. yTBepxIeHie npasa 3a MCTUOMb, Takb, Kakb Obl Cyab cocTosn-
Csi; HeABKAa MCTUA BENa Kb NpPEKPAlleHio HCKa. IBuBLIiECA HE NOMMHHL ObINU
cbbamaTe ¢b MbCcTa NPOMSBOACTBA CyAa nonb yrpo3oio Thxb ke nocmbacTsif;
Bb 1645 r. cibnaso u3b 9To H3BLATIe Ans AbNb, OCHOBAaHHHIX® Ha Kpbno-
cTHHXb aKTaxb (YK. kH. 3eM. mpuk. cr. X, 1, 3, 4; XllI, 4, 5, 11; XXXVII
u XLVII; Ynox. X, 108, 109, 118, 149, 185; XVI, 59. XVIII, 22—23; XX,
111, 119).
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Omnotenin cmopons ks cydy: cTOpoHs WMBIOTB NMIL OTPHUATEND-
Hoe BRisHie Ha cocTaB®b cyaa (4pesb omaods cvdeir). Bb anoxy Ynoxenis
naccuBHasi ponb cyasd Bb npouecck abnaercs Bce 6Gonbe axTHBHOW.

Cyaeuoia pokasatesbctsa: 1) Ilocayueecinso. TocnywecTso nprHUMaeTs
Bb MOCKOoBCKOMB npouecchk cnbayiowis dopmbi:

a) Ccwara u3s GUHOBANIBIXEG, KOTQA CTODOHA CCHUTAETCH Ha OHOro
cBuabTens cb ycnoeieMb NONYMHHUTLCA OOBHMHEHIIO, ecnH cBUAbTenb mokaxeTtsb
npoTueb cocnasiuarocs. Ccbinka M3b BHHOBaTHIXb HMbna 6esycnoBHoe 3Ha-
ueHie ANl o6bHXB CTOPOHDB BBL 3noxy Cyne6HMKOBBL OTTOro, HTO TOrfa euue
CylLlecTBOBaJIO MoOne, Ha KOTOpoe Morna BbI3BaThb MNOCAyxa MPOTHBHAs CTo-
pona, Es BcergawHee BTOpocTeneHHoe 3HaueHie ecTb o6BHHeHie ToOH CTO-
POHBI, KOTOpas Ha Hee cocnanacb. DesycnoBHoe 3HaueHie CCHIIKH, NO YHH-
YTOXKEHIM MONA, NPU3HAETCH Bb CNbAYOWMXD Cny4Yadaxb: MpH cChiKb ogHOM
CTOPOHBl Ha OTUA WIW MaTb APYro#, npu ccunkbd Ha Hbckonbko nuub (He
menbe 10) cnyxunuxb (npu uckb po SO py6.) u ocTanbHbixb (npu uckb a0
20 py6.), ecnu 3TH nuUa nokaswiBaloTb eAdHornacHo (Yk. kH. pbioom, kasH.
ct. V, 9; Ynox., X, 158 -159, 160, 176).

6) ,O6man ccoarxa* —ocTaToks TpeTedckaro phiueHis cnopoBb ecTb
cchilka 06bUXb CTOPOHB Ha OAHOTO M TOTO Xe, WM Ha OfHHXb H Thxb Xe
nocnyxosb. OnHaKO, 3aKOH> OrpaHMYMBaeTDH Npasd CTOPOHD BB Bhiboph TperTh-
HWXBb: Henb3s CChINAaTbCA Ha Niofe, CnbllwaslWuxb 0 (axkTh, HO He BHABBWHXD
ero; oflel0 CChiIKOI He MOXeTh OblTh NHUO, 3aBUCUMOE OTb ONHOA H3Bb CTO-
pPoHBb. 3HaueHie cUNb MoOKa3aHiit obient ccunkd ocnabnaeTcs BB 3anoxy Yio-
WeHiA: ponyckaeTcsi obBuHeHie ofuled cchinkd Bb noaxkynb M npucTpacTiu:
nonyckaeTcsi OTBOABL oflle# cchiiku ansd ppyroro abna, pbwaemaro BB ToMB
e 3achbnaniu.

B) CeuabrenamMu mMoryTs 6uiTh nuua coseplieHHonbTHisA; He Mornu 6HTL
ceunbTensiMu: eHa NpPoTHBL Myxka, AETW MPOTHBBL pOAMTEneH, XONofnsl Npo-
THBDB rocnoab. CBHABTENL M3B BHICILWXD KNACCOBBL NpeanovYnTancsa ceuabTenio
M3b HU3WHXB. ,CBHABTEnbcTBO oaHoro venobbka H3b Gnaropomnaro xnacca
(roBoputt lepbepuiTeiinb) 3HaunTb OGonbe, ybMb cBHABTENbCTBO MHOrHXB
niofeA HU3Karo cocTosHia“ (Bb nep. AHoHuM. cTp. 84). fieka ceuabrensa oba-
3aTeNnbHa; Cb HesBHBLIArocs 6e3b yBaXMTENbHOW NPHYMHB! B3LICKMBAETCA BEChb
HCKDb, Y6uiTkH u nownuuu (Cyn. u. cT. 18; Ak. IOpun. Ne 13).

r) llosa.ibnbtit 00bicks Bb Abnaxb CcynHbIXb AonycKaeTcs 3a HeuMb-
HieMBb ofle# (NOMMEHHOW) CCHINKM, MAH CCHIIKH H3B BHHOBATHXB (CM. Vk.
ki, Bba. kasH. V, 1, 3—6; Ycr. ku. pa3b. npuk. VI, cebatHia o nopanbHOMD
o6uickt HM3naraloTca HUXe Bb WCTOpiM poO3BICKA).

2) Cyom Foxcin, yubnbswie BBL Mockosckomb nepiond, cyTh cnb-
ayiouiie,

a) [lo.ie Bb anoxy CynebHukoBb eile o6leynoTpeGHTeNbHO; OHO Npo-
MCXOAHTD MEXAY UCTUOMB M OTBBTYHMKOMDB, MOCAYXOMB H CTOPOHOIO H MEXAYy
nocnyxaMu OfHOW cTopoHbl npu pa3Hopbdyin uxb. CTopoHbl HOMKHH HUMBTH
CTPANUYHXD W NOPYYHHUKOBB, KOTOPHE, HapaBHbL Cb CTOPOHHHMH, OTKNOHATCA
OoTBb yuacTis Bb OMTBE; paBeHCTBO CTOpOHB HabnogaeTcsas TONBKO (GH3HYECKO e

42
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Ha#imutcteo (Cya. u. 13 v 14) nonyckaercs Takb Xe, kakb BB [lcK. cynH.
rpaM. [lone ponyckaeTcsl TONbKO Bb NHYHLIXD HCKaXb, Kakosul: 6o, 3aeMHoe
nbno, noxers, aywery6¢TBo, pa3boi, tateb6a (Cya. 1-#, 4—7, 68; Cya. uap.
13—14; Yk. kH. Bba. kaanau. V, 15). Tlone wucuesaetv HeszambBTHO BB Ha-
qank XVII sbxa.

6) Rpecmmoe wwaosawnie, 7. e. mnpucAra CTOPOHB, NOMYCKaeTcd Bb
HcKaxb, npesslwanuinxb 1 py6., ana nuub, coBepuieHHonbTHuXx® W ubnosa-
BaBLWHXDb KpecTb He Gonbe ABYXb pasb Bb MHU3HH. BenomoraTensHoe 3naueHie
esa npu ,nonb* TakoBO e, Kakb WU BB ApeBHeMDb npouecch: oHa nocTeneHHo
3ambusets ,none’, lNpaso npucaru pbwaerca xpebieMd (YK. KH. npu«. xonon.
cyna, ct. X; Ykas. kn. sem, npuk. X, 6; XllI, 12, XXXI, 4; VYnow. XIV).
dopma npucard 6bina ob6cTaBneHa OCOGEHHOIO TOPWECTBEHHOCTIIO: MpHCA-
rany cHayana Bb ONHOW ANS TOro Ha3HauyeHHOM uUepkBH rop. Mockeu (Huko-
nu Craparo Ha fAepeBaHHOMB KpecTh), 3aThMb BB MNpHKaszaxb, HO BB NPH-
CYTCTBiH 10BOPAHDB, UENOBaNbHMKOBL H3B COTEHB M NOABAYMXB, KOTOPHIE YM-
Tanyd NPUTOMB H3BNENYEHiA W3b NPaBUNB CB, OTLUOBL W TPaACKHXDB 3aKOHOBDL
o kngateonpectynnexin; nocnbd yx. 1673 r. (19 nex.) npucara coeepwanace
B MockBb Bb ApxaurensckoMn cobophk. TlpuBoaunn Kb axkTy npucaru TpH
pasa, npH 4eMb Bb nepsbie fBa pasa nuwbe Vebuwesanu Hambpesaiowuxcs
TIPUCATHYTb; TONbKO BB 3-H pa3b monyckanu Kb npucarbk. Hecmotps Ha ary
PenuriosHylo TOPXKECTBEHHOCTb NpPUCATW, MpucArawliin Morb 3aMbHUTL ceba
€CTeCTBEHHBIMDB (HO HE HAaeMHbIMDB) NpPEACTaBHTENeM® (MYXb 32 XeHy, ChHb
3a MaTh, JIOAH 33 CBOWXB rOCMOAB).

B) ,/N\pediit“, Kxpomb BcuoMoraTenbHaro (ykasaHHaro BhilU€) 3HaueHis,
Bb 30Xy YNoXeHis nonyyaeTs caMOCTOsITeNbLHOe, UMEeHHO Bb Abnaxb Mmeube
pybns U BB HCKaxb Ha NHUAXD AYXOBHBIXD.

3) Hucvmennste axims: Tonbko BB 3noxy Ynoxedis u Tonbko kpbno-
cTHHe WMbIOTH GeaycnoBHoe 3HaveHie; Bb 3roxy YnoxeHis Hxb MOXHO OO
oTBepraTb TONBbKO NPH YroNoBHOMb OGBHHEHIM NPOTHBHOM CTOPOHH BB Ha-
CUNbCTBEHHOMB HCTOpXeHiH akta und noanork (YK, kH. 3em. np. XXIV;
Ynow. X, 246—247),

Cyodebroe prswenic; cuaa cy0eOnmxs pmuieniti. Tlpexne, npu  oTcyT-
cTBiM MUcbMeHHaro abionpousBolcTBa M JHYHOMB UHTepech cyaed BB nOpo-
uecch, 6mna nerxas BO3MOMHOCTbL BO3CTaHOBNEHIA phlueHHuxb 1%nb. Bos-
craHoBneHie n1bnb 6bino ocobeHHo uacTo npu nepeMbH: nuub, 6uBWHXB
cy6vexTaMu cnopHaro npasa (npu nepexont NpaBb, yTBEPKAEHHHIXD CYHOMb,
no HacnbACTBY M OpPYyrHMb NyTeMb), M NpH cMbHd NULb, NPEACTABNAOWHXD
cynebHyl BNacTb (0COGEHHO e MpH HacTynneHin HoBaro uapcTBoBaHis). Cy-
ne6HHKD 2-fi KOCBEHHO 3anpellaeTb BO3CTaHOBAeWie phWeHHLX® 0BABL (BB
cT. 97-#). Ynowenie BocnpeilaeThb, MoAb CTPAXOoMb HaKa3aHi® 6aToraMum W
ynnatel npobcTeit H BONOKHTH, NOBTOPEHIE HCKA, ECHIH BTO TOTH WE CaMulfl HCK®D,
NPOTHUBB TOrO e CaMoro NHUA; Bb HCKaxb BellHbIXb CMBHA (PU3HYECKUXD
nuub—Ccy6bexToBL NpaBa, Hamp., €NUCKONOB®L M HIYMEHOBb BbL LIEPKOBHHIXB
BOTYHHAXDB, NOMBUIMKOBL U BOTYHMHHUKOBL Bb YaCTHLIXb-—HE NPH3HAETCH
06CTOATENLCTBOMD, AONYCKAKILWML BO3CTaHOBNEHie BepweHHaro abna. Obnas
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pbuwaemus Muposoio cabnkoio, Tpe6yoTH ,3anUCH® o TOMB, 4TOOL! HXb BHOBL
He HauuHaTb (Ynox. X, 154; XV, 1. 5). Cyne6Hoe phiuenie yxe cb Hayana
Mockomckaro rocyzapctsa ofnekanock Bb (popMy ,.npaBoi rpaMoThi“.

Yro Kacaerca mO cnocoGa ucnoancenis  CvOeOHbXS prouicniil, To Bch
nu4Hble HCKH obpawaTes Ha nuuo. OTciona .npaeexb", caMas O6LIKHOBEH-
Has {HO He enuHcTeeHHasi) ¢opma, KOTopas COCTOMT® Bb O6uTbh npyThamu
npenb NpHKa3oMb E€XENHEBHO, Cb 1-ro 4acy AHS 10 OKOHuaHia 3achbapania. 3a
kawase 100 py6. nonaraerca oguHb Mbcaub npasexa ana schkxb, v 2 Mb.
cAua AN CAYXUALHXDb (KOTOpbie He BHIJAIOTCA [onoBol, A0 yK. 1628 roma
ausaps 15, xorza senbHO 6LINO BHINABaTL M HMXD TONOBOK 0O HCKYMYy: cM, YK.
kH. 3eM. np. X, 7). Ha npasex®b ™ornu pgo 1681 r. 6HTbL B3ATH XOAOMH U
KpecTbAHe 3a rocnoauHa; nocnb 1681 r. 3To npaBo ocTtanock TONLKO 3a ca-
MbiMU BulcwuMd nuuamu. [lpu HeabicTBuTensHocTH aTont Mbpw cnbayets
8wodaua 20408010 OOBMHEHHAro onpasgaHHOMY. BoigaloTcs NONKHHKKM Cb Ma-
nontTHUMH Hxb AbTbMH, a no yk. 1688 r.—u cb keHol; 3apaboTHas nnata
MyXYMHAMBb Takcupyercsas no 5 py6neit, xeHwiMHamb no 2'/,, abTaMb CcBHlWwe
10 nb1b no 2 pybns Bb ronb. [1pu koHkypch cnbayets nooudepenHas oTpa-
6oTka nonra. Co BpeMeHH YnoxeHi® B3bCKaHie MOCTENEHHO PacnpocTpaHsercs
Ha HEOBHIKHMYIO COBCTBEHHOCTb: Ha NYCTHIA BOTYMHBI, Cb 1656 r. Ha nycTus
noMbcTbs, a c¢b 1685 r. Ha Beskis WMyuwectsa (Cya. u. cT. 55; ycrasH. Bax,
rpaM.; Yk. kH. 3em. npuk. X, 7—8; Y. pbaoM. kasu. ct. lll, XII u XVI).

o3 wetcw s

1) Ctopoust. B posmckb ucteun ecTb rocyaapcTso; 3TO Hayano passi-
BAaeTCH Cb MELNEHHOK MOCTENEeHHOCTLIO: 4Ype3dsb 3ampelleHie camocyna (Yecr.
KH. pa36. npuk. 66; Ynox. XXI, 79), Bo3noxerie Ha ob6lWHHH 0673aHHOCTH
OTHICKMBaTb NPECTYNHHKOBD W Oonbluoit MoBanbHHM OOLICKD; 3anpelieHie Mu-
POBLIXBL MO YronoBHuIMB AbnaMb ¥ 0643aHHOCTL HacTHAro MCTUA APOROIKATHL
Ha4aThift (yronoBHuif) Hekb (YCT. KH. pa3b. npuk. cT. 41; Yx. kH. 3eM. np.
cT. 1V). Tseproe npumbHenie 3Toro Hayana Kb rocyaapcTBEHHHIMBL NpecTyn-
NeHiAMDb COBEPLIEHHO MOHSTHO.

Bt po3sickk oTHoOweHie cTOpoH® MO cyma yxe He poroBopHoe: BMBCTO
nNpUcTaBHbIXb, 30bcb NpakTHKyloTcs ,3andcu* (cm. Cyn. u. 75), ,3a3HBHBESA
TPaMoOTH ", NMPHKa3®b apecToBaTh M NpPHBECTH Oo6BUHAEMAro W ,MNOTOHHKIA rpa-
MOTH® —NpHKa3b MBCTHLIMB BnacTaMb u cochbasMb noWiMaTh o6BHHSAEMAro.
O1HO M3b XapaKTEpHHIXbL OTAMYIH ApeBHE-pyCcCKAro npasa ecTh LIHPOKOE pa3-
BUTiE nopyuttine.abcnga B3aMmbHb apecina; o6LIKHOBEHHO TNOPYYHTENAMH Gbinu
POACTBEHHHUKH W uneHbl ToH we obwuuun (cM. Cyan. 1-#, cT. 34-—36; ry6H,
Bbn. rpam.; Cya. u. 53, 54, 70: Ver. Baw. rpam.; Yer. kH. pas6. npuk.
cT. 4 n V)

Nonromenie cTopons Ha cyab. Bb posmickh camb cynb u3bickuBaeTb Lo-
KasaTenbcTBa, CyAOroBOPeHie NpeBpallaeTcs 8Bb ,AONPOCH” H ,0UHYIO CHABKYY;
3a c2080ps Cb O6BUHSAEMAro, HcTeusb nodBepraeTcs caMmb nuTkbh, Kb 3Tomy
Ke BeneTdh .cuicks* (0630pb cnbhoBb npecTynneHia Ha MbeTh).
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2) Cpeacrsa po3biCH& CYTb: a) HO.UMHoe, KOTOPoe HMBETH CHAY NHUWb
Torfa. KOrha Bellb BHIHYTa y oOBHHAeMaro u3b-3a 3aMka (YcT. Bhnos. rp.
cT. 11; Yer. kH. pas6. np. 21—23; VYnox. u. A. M. XXI, 50—57). HdpeeHee
6e3ycrnoBHOe 3HayeHie MONMYHAro MNOCTENEHHO NanaeTbh.

6) [losa.bnbiii 06bicks €cTb OCTATOK® CTapUHHAro npasa obWHMHBL y4a
CTBOBaTb Bb Cyhb; cyulecTByeTt MHEBHie, MO KOTOPOMY O6bLICKBb BO3HHKaeTb
M3b 06A3AHNHOCHI OOBLIKHD NOBHUTL NPECTYNHHUKOBD (CM. 06 3TOMb CcTp. 345—-
635, cn. Cyn. 1-i cr. 12). [Ipn BO3HWKHOBEHIM PO3LICKHOTO npouecca (Bb
ryGHBIXD y4pexNeHisxb) oOHCKDb MpeBpaliaeTcs Bb Cyae6HOE AOKA3aTensCTBO,
npesbiliapiuee N0 ceoed cund Bchk ApyriA; Bb 3noxy Yka3HbIXb KHUTB H
Ynox. ot abnaercs oAHWMB H3Db cyaebHBIXD AOKa3aTeNbCTBbL, CHMA KOTOPAro
MOXeTH ObITh OrpaHuuyeHa NPyrHMH JOKa3aTeNbCTBaMH (MOBaNbHBI OGHCKL Bb
obnaxb cynHHXDB BBeleHB Mo nNpuMbpy possickHOro npouecca). XoTa OHb
NpU3HaHb HEOTBOAHMHMDB, HO MPH NpoTHUBOPbUiM 0BbICKA APYrHMDb ROKa3aTeNb-
CTBaMb, 0COOGEHHO COOCTBEHHOMY MNPH3HaHIK, OGLICKD BERAETH Kb HephblunTenh-
HOMY MPHroBopy (T. €. HEHUTPaNH3yeTb CHNY OCTaNbHLIXb CYyNe6HbIXb AOKa3a-
TenscTBb). Boobuie cuna obricka nanaerd no mMbpb obpalueHis ero Bb 04HO
M3b cygebHuxb nokasatenscTeb (Cya. 2-#, ct. 52, 56). dopMa obhicka Ta-
KOBa: NO HaKa3HOW MaMATH OObICKHBHIE NIOAM COGUpaloTcas Bb ropodb M Nona-
0Tb ronoca nuyHo. [lpewne (mo yk. 1588 r.) 06nicKHbIE NIOOK ObiNK BHICHINAEMb
Bb Mocksy ansa nosbpku obbicka (Yk. kH. pba. kasd. cr, X mct. V, 3).
Yucno obuHCckHeIX® mnonei HeonpepbneHHo: CynebHrWKkb® HasHavans 10-—15
nbren Gosapckuxb, MMM 15—20 xkpecTbsHb; YcTaBHHA rpaM. oTb SO ao 100
yenopbkb. Bb nepionb YKa3HHXB KHHMBE U YnoxeHia pasnuyaeTtcs Gonblioh
M Manbiil nopanbHbift o6HCKb. [lpH o6bickb He AONKHBI 6HTb HH CTOPOHH, HH
Hxb nosbpennne. .[Topoaxie cronbuwm“ --6nauxku-—npu obuickd 3anpeweHs BB
1691 r. ObuckHoM cnucokb oTcunaetrca cyibb. [loxasaHis GonbwHHcTBa ph-
waioTh 4bno; Ho eauHornacie ThMb He Menbe Tpebyercs (YcT. kH. pa3b. np.
ct. 7; Yaox. u. A. M. XXI, 42); npu pasnbneHin ronocosb Ha GONBWHHCTBO
¥ MEeHbLWHHCTBO, NPOH3BOAMTCA RO3HAHie—-KaKas CTOpOHA Conrana; conrasiuas
HaKa3wBanach [EHEXHbIMb WTPadoMh HNAH KHYTOMDb; npH paspbnediv Ha
pasHbisl 4acTH, o6bicK® noBTopseTcs (Y. kH. Bba. ka3, V, 4—S! YeT. Kn.
pa36. np. VI). [lonyckaeMb 6L 0TKA3®b OOLICKHHIXB JOKeR OTH onpeabney-.-
HbiXb fOKa3aHif, T. e. 3aaBnedie Hxb 0 HeBBABHIM Hacuers nuua wnﬁ‘?f‘;r( ra
(Yer. kH. pa36. np. cT. 11). 3t obcToATenbcTsa yMeHbwanu csobody H
6eanpucTpacTie Bb NMOKa3aHiAXbL OOLICKHEIXDL NiofeH; a yMeHbwedie 6e3npu-
CTpPAcTif BNEKNO HOBHIS CTHCHEHIA M yMeHbWeHie CHUNL nokasaHid noeanbHaro
obuicka (Ycr. kH. pa36. np. ct. 6, 8—9). Beanpucrpactiio nokasaHit o6uick-
HuiXB sioded Mbluana U nonuueickaa o0643aHHOCTb OOWMHHD YKa3wWBaTh BO-
poBL W pa3boitHHKoBBL. Co BpeMeHH HOBOYK CT., 1669 r., o6HCKD MEPEXOAHT b
Bb npoctoe cBuabTenbckoe nokasaie,

B) Cobcmeennoe npusmanic u nsimra. Ho ysakoHesin u. Oeonopa
loauHoBu4a cobcTBEHHOE npuU3HaHie He 6biN0 HEeo6XoAHMbIMB W NOCABAHMMD
cnocoboMb Cyne6HHXB ROKa3aTenscTsb Bb posmickb (YeT. xu. pasb. np.
€T.9; cn.cT. 6), XxoTs BHHYyMAeHie CO6CTBEHHAro NPH3HAHIA NHTKOK Havanocb
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yxe Bb nepsoMb nepioabt (cm. Buiwe). Cyaebuuks 1497 r. npeanucniBaeTs
neiTaTb TaTa ,6e3XUTPOCTHO" (T. €. ycepaHo); ubnbio NBITKH, BNpo4eMb, 6b1N10
TOrLa He CTONBLKO BHIHYXIeHie COOCTBEHHAro TmNPHU3HAHIA, CKONbLKO OroBOpPb
IpYyruxb Jofefi—Ccoy4acTHHKOBDL npectynnedia. CyA. U. ycHnuBaeTh 3HaueHie
cobcTBeHHaro npuaHaHisa, kakb ubnu neiTkd (Cya. 1-f crt. 34, Cya. u. 56). Co
BpeMeHDd yK. U. Oeomopa loaH. nuiTka abnaeTcs rnaBHBIMB CPENCTBOMB pPO-
3biCKa ¥ NpaKTHKyeTcs BBb pa3HoobpasHuixb ¢(opMaxb (NPeHUMyLIECTBEHHO Bb
tdopmb . auibui®) no BpeMeHd umMn. Exatepuun Il

4) Tlpuzosops u ec20 ucnoamnenic. Bb posbickb BOIMOXHBL Mepibitlu-
DicAbHBe TIPUTOBOPH, WMEHHO NpH MpoTHBOpbYiM AOKAa3aTeNLCTBB, a MOTOMDB
BCErna NpH OTCYTCTBiM cOBCTBEHHAro coaHaHin; ecnu HBTH cobcrBeHHaro npu-
3HaHif, HO OOLICKB ,NUXyeTb" o6BHHAEMaro, ToO 3TOTb nocnbasin, BMmbero
cnbnoBaBwel eMy xa3Hd, 3akfniovaeTcs Bb TIOPbMY MOXH3HeHHO (YcT. KH,
pa3b. npwux. 12}: ecny ke Ha obeickt 0n06pATH, TO OOBHHAEMBIA JaeTcs Ha
YHCTYIO MOPYKY Cb 3anmHCbio, ,4TO eMy Brpelb HE KpPacTH K He pasbuBaTtu®
(Ynox. XXI, 29, 36 u np.).

[pHuroBopsl Mo po3nickHuMB SbnaMb MPUBONSATCA BB MCMONHEHiE CHMNAMH
camoro rocynapctea. Bb OTHOWEHIM Kb YronoBHEIMB AbNaMb, NpaBo rocyaap-
CTBa Ha Haxa3aHie NpPecTYNHWKa MOCTElNeHHO TOPXeCcTByeTh HaAb MPaBOMb
YACTHBIX® HCTUOBD (NOTepnbBIUKXDB) Ha BO3Harpawxiexie (cM. suile cTp. 341).

NEPIOAD UMNEPIN).

Yxe Bb KoHUb MockoBCcKaro nepiofa cnbACTBEHHHS Hauana Bb 3HAYM-
TEALHOH CTENEeHH NPOHUKNK M Bb OOBHHHTENbLHHIA NpPOLECCH, & TPaHHLLE po-
3bicKa (Bb ThCHOMB cMbcnt) NOCTENeHHO pacWMpsNHCh HA cueTh ¢opMb 06-
waro npouecca. Ho po [letpa B. Boo6uie Hapo npu3HaTh ellle COCTA3ATENb-
Heia GopMb npouecca o6WHMB ABNeHieMb, a CNBACTBEHHLIA HCKNIOUYEHIEMD.
Metpy | npuHannexuTs obpaTHas nocTaHoBka fbna. EMy He HpaBHNHCL cro-
KHBIL M COCTA3aTENbHuWSA QOpMH Cyna: eMy He HpaBunack cso6oga CTOPOHDB
Bb Ha3HadeHin UBHB HcKa, Haemb noBbpeHHHXDb (,HAHHMAKLTDL 33 cebs Bb
Cyab,.. A6eRHUKOBB, BOPOBB M AyWeNpoAaBLeBb, FOBOPHTL OHBL Cb YKOPH3-
How). CHavana pedopMaTopb BOCMONL30OBANCS TOTOBLIMH (MOCKOBCKHMH) Gop-
MaMH pO3biCKa, Mpeandcassb Bb 1697 r.. ,cyly W OYHHMDB CTaBKaMb He OuTh,
a Bbpats Bch nbna posmckomb* ([1. C. 3. Ne 1572). 3atbmMb kb Bounckomy
ycTaBy 1716 r. 6uno npunoxeso ,KpaTkoe usobpaxeHie npoiueccoBs“, 3auM-
CTBOBaHHOE H3b HBMEUKHMXb WCTOYHMKOBD, 3abch Hawno cebb mbcrto nonHoe
npumbHenie nounatis cnbacrBeHHaro (unxsuanuio:-u:laro) npotiecca; npouecch
CTAHOBHTCA TaHHbLIMD W MUCbMeHHBIMB (BMBCTO CyRorosopeHis YCTaHOBNEHD
nBykpaTHuifi 06MBHBL 6ymarb Mexay cropoHamu). [loBbpenHue gonyckawTca
TONLKO NPH HEBO3MOWHOCTH ANS CTOPOHD JIHYHO ABHTLCS Bb CYAL M TONBKO

')y O pedopMaxb lerpa B. u Exatepuunt Il Bb obnacth cyaoycTpoAcTsa cM. Bulwe
cTp. 265 -266.
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no HbkotopuiMb Abnamb. BawmubiwuMmb HepocTaTkOMB [leTposckaro ,npo-
uecca” OCLIKHOBEHHO CHYMTaloThH BBeJeHHOe MMb YueHie 0 ¢GOpManbHOMB 3Ha-
4eHid foKa3aTenLCcTBbL (T. e, 3apaHbe ycraHoBneHHOH ouwbHKB MXB 3aKOHOM®D,
a He cyasewo). Ho npu ucknioyutensHoMs rocnoacteh cnbacTeeHHbIXb Havyans
Bb npouecch, 310 ckopke RocToMHCTBO, YbMB HEROCTATOKBL; KGO NEOU3BOND,
NaHHBIA cyabb, ObiNb CTONb BENUKB, 4TO 6€3b orpaHHYeHis ero Teopieio ¢op-
MaflbHOH CWMIB A0Ka3aTenbCTBb, caMoe MoHATie o cyak yTpaunsanoch OH;
NpUroBops ABAANCH 6bl MPOCTHIMBL pacnopsAmeHieMb CyBbH No ero ycMoTph-
Hilo 1), CynebHus Aoka3aTenbcTBa, AONYWEHHWA ,npoueccaMu”, cyTb cnbi.:
a) co6cTBeHHOE npu3HaHie— ,9To0 nyuywee cBuabTenscTBo Bcero cBbTa“; 6na-
roAaps TaKoMy OWHOOYHOMY B3rnsay, Npolecch NpeuMyllecTBEHHO HanpaBnsaeTcs
Kb HCTOpXeHilo cobCTBEHHAro npu3HaHia NbITKOW, NpuMbBHeHie koTopoW eiue
Gonbe BO3pacNio CPaBHMTENLHO Cb MOCKOBCKMMB nepiogoMb. 6) Cenabrensckis
nokasaxin; 3akce ywe HaxogMMb noapo6GHoe obo3HaueHie KauecTBb cBuUAkTe-
nedt co CTOPOHBH MOpaNbHOM, nona W o6LWECTBEHHAro fOIOKEHIA W OTHOWEHIs
HXB Kb CTOPOHaMb. Bb NMEePBOMDb OTHOWEHIM Kb cBHABTENLCTBY BoBCe He gO-
nyckaloTca NIOAH ONopodYeHHble, He Tonbko no infamia mediata, Ho W immediata
(npecTynHuky, siBHble npenwobonku, noau, He 6uBlie y ucnosbaun), Bo BTOpOMDb
OTHOWIEHiM cuna ceuAbTenbCcKUXB nokasaxid Bbille, CMOTPA NO TOMYy, ecnu
ceuabTens MyxunHa (a He eHlMHa), 3HaTHuIA uvenoBbkb (a He npocTonio-
LHHB), QyXOBHHMA (a He CBBTCKIH) M yueHu#, Bb TpeTbeMb OTHOWEHIK CBH-
abTenbCcTBO PONCTBEHHHKOBD BOBCE He npHHUMaeTcA. Yucno ceunbrenes onpe-
abnsieTcA CO CTOPOHH MHHWUMYMA; UMEHHO TNOKa3aHie 00n020 He cuuTaeTcs
CoBeplIeHHHMD R0Ka3aTenbcTBOMb, B) Bb [leTpoBckoMb npoueccht yubnbnb
O0HHD M3Bb BHAOBBL cyRa Doxis, uMeHHO oOuYHCTHUTenbHas npHcara, Xb KOTO-
po# monyckaercda obBuHAEMbI# Bb TOMBb cnydab, xorga npoTHB® Hero He 6ufo
ApYyruXxb JOCTATOYHBIXB Y/HK®L, BNPOYEMDb 3aKOHOAATENb HEOROOGPHTENBHO
CMOTPHT® Ha MPHCATY, MpeanovyuTasi snyyuwe ocTaBHTh uyenoBbra BBL nonosphb-
HiM. r) Hakoveub, BB uucnbd nyywuxb AOKA3aTeNbCTBDL CYHTANHUCh MHCbMEH-
Hbif (pa3ymbercs, Bb Abnaxb rpaMAaHCKUXDB).

OubHKka OTHOCHTENbLHOM CHAW NOKA3aTeNLCTBDL Bupawaercs Bb ,Npo-
neccaxs“ TEPMHHAMH: ,COBEpUIEHHOE“ [0Ka3aTeNbCTBO M ,HECOBEpLUIEHHOE";
HO 3TH KaTeropid Bb ABACTBUTENbHOCTH BoBCE He NPHUMBHAIOTCA Kb HCYHCNEH-
HbIMB BHIOAMBb Mxb. Bcskoe noxalaTensCTBI NPUHMMAETCA 3a COBEpLIEHHOE

1) Mpod. dununnoss (,0 Hakasawin no sakoxomatensctsy [lerpa B.*, crp. 39—40)
ycMoTpBADL BB 3THXD HAWHXDB CNOBaXb, YTO Mbi CYHTAEMD BBEAEHie WHKBM3MUIOHHAro npo-
uecca ,waroMb BRepeab*; Mbl rOBOPHMb (¥, NOBHAHMOMY, NOBOMBLHO SACHO), YTO NP HCK.110-
NUMEALHOML 10CROOCNEI CABOCIEEHNILD HAYGADY 6Hino Gbl nary6HO BpyunTh cyash Gea-
KOHTPORLHYO BNACTbL OUBHKM AOKA3ATENLCTBD, W Ranbe OGDBACHAEMD, YTO NPOH3BOAD CYAbH
6e3b sTOro paBHanca Ou pbuwenio abnv coschMb 6e2b cysa. Mul HukakuMb 06pa3oMB He
MOrH OXHAATH, YTO Bb 3THXD C/IOBaXb MOXHO NPOYHTATh COUYBCTBiE BBEREHID TaKuXb
¢opMB Cyna, NpH KOTOPHXD BO3MOXEHD NONOOHLIA NpoH3BOoA®L. Bpeab MCKAOYHTENLHO HHK-
BH3HUIOHHEIXD Hayans npouecca 6unb Takb BeAWKD, MTO naxe GopManbHan ouhHka ynuKb
(caMa no ce6b BecbMa HecocToATenbHan) Morna 6biTh HBKOTOPLIMB SIKOPEMD HAaReXAB ANNA
NOACY AMMLIX b,
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TONLKO NpH U3BBCTHHIXB YCNOBIAXB: TaKb, CoO6CTBEHHOE npu3HaHie (.ny4luee
cBuabTenbcTBO BCEro Mipa*) gmomkHo 6HTb npobbpeHo; csuabTensckis noka-
3aHis oubHMBaOTCS CYAOMB no nuuamb cBuabTeneft u obcTofTenbCcTBaM®b;
Haxe npucsAra (OCTATOKb MPEXHMXBL 6e3yCnoBHLIXL CPEACTBB npoliecca) 3ano-
nospbBaeTca HoOlyLEHieMb BO3MOXHOCTH KnsATBompecTynnedis. OcTaoTcs onnb
KOCBEHHBISl YJIHKN, COBOKYMHOCTH KOTOPHIX> BOMHCKIA NpOLECCh OTKa3biBaeThb
Bb cunb HenpenoxHaro pokasaTeNnbcTBa

3akoHojaTenb He OGBACHWUNBL, Kb KAKOTO pofa cydaM® M AbnaMb nonxHo
6mTh npumbHsieMo ,KpaTkoe u3obpameHie npoueccopb®. [lymaTh HanobHo, uToO,
No nepeBoHa42nLHOR €ro MuiCAH, npuMbHeHnie ero orpaHMYWBaeTCH BOEHHbLIMH
cynaMu, UHave TpynHo noHsaTs, nouemy uyepesb 7 nkTb nocnbt M3, BOMH.
yctasa nocnbaosant (1723 r.) HOBHI yCTaBb CyAONPOH3BOACTBA, O3arnaBneH-
woii: O ghopuss cyda* (1. C. 3. Ne 4344). D10 ecTn BO3CTaHOBNEHiE CTa-
paro cocTa3aTenbHaro npouecca Cb HBKOTOpHIMH (BMPO4EMDB CYLIECTBEHHBIMH)
uaMmbHeHisMu: Bch u3mbHenia KnoHaTca kb coobllenilo cyabh 6onbe akTuBHOM
ponu npu 6opb6t CTOPOHB, TaKb Kakb ,Ha CyAaxb MHOFO [BAlTH JHILHATO
roBopuTh“; Torna BBenesa ¢opMa npoweHik no nyHkTaMb, cThcHexie cTOPOoHDL
Bb CPOKaxb SIBKH Kb Cyay.

.Cynb no dopmb* ponkeHdb O6ubinb WMETL npumbHenie Bo Bchkxb He-
BOEHHLIXB Cyldaxb, Bb TOMBb uucnb yronoBHuXB: ,BCh cyas u possicku HMBIOTH
no ceit ¢opmb OTNPaBnATLCA (FOBOPHTCA Bb YKash), He HaAneXUTHL pasnuuaTh
Kakb npexe 6bBano OAHHBL CyAb, APYroi PO3HICKD, HO TONBKO OAMHB CYAB™.
HbkoTophis rnaBHHs nocTaHoBnewia cyda no dopMb He npuMbBHAIOTCA, OBHAKO,
kb abnamv 06b uambub, ,3nonbicTek“, ockopbneHin BenuuyectBa W GyHTH
(cT. 5). ¥Yxe npu camomnb [letpt | (1724 roma) abhcTsie ,nmpoueccosn* H
~PopMbl cyna“ pacnpeabneHo no oTHouweHilo Ko BchMB cynaMb MMnepin TaKb!
nocnbaHas nonwHa AbhAcTeoBaTh NpM phbwenin rpaxpaHckuxb aknb (,nNapTH-
KYNAPHEIXB"), nepeule Bb Abnaxb yronoBHulxb (,A0HOCHTENLCKUXD W DHCKANb-
Heixb*). Bb 1725 r. masa 3 ceHaTb HCTONKOBan®, YTO NOAL HazBaHieM®b ,370-
abncrea” pasymbioTcs npecTynneHis npoTHBb BbpH, y6idcTBO, pa3bo#, TaThba.
Hraxks, obulee anaueHie cyna no ¢opmt Hcyesno: Kb 3ToMy NPHBENH npax-
THKa W nocnbayoulis y3aKoHeHia: cb ONHON CTOPOHBI, BOWHCKie , npouecch“
peuenupoBaHbl AN HEBOEHHBIXb CYfOBB, CBb APYrod—HaNAEHO 6LIN0 HEeBo3-
MOXHbIMB DYKOBOACTBOBATLCH BB YroONOBHHIXB CylaXb .CyAoMb no ¢opmb“.
Onnako, Takas NROACTBEHHOCTL (DOPMB NpoUECCa (rPayLaHCKAro M YronosHaro)
He yaepxanach: Kakb Y3aKOHEHifl, TaKb W NpakTHKa pPHWHTENLHO HaKNOHA-
JIUCb Bb CTOPOHY HHKBHU3WUioHHAaro npouecca. Exatepuna Il (yk. 1765 roa
jlona 27), npeanucas® PyKOBOACTBOBaTbCA ,dopMoo cyma*, ThMb He Menbe
TYTH %€ OoTMbHKNA YCTHOE cynorosopeHie, W BBena IIMCbMEHHOE NPOH3BOACTBO
(ans cynHbiXb KOMHCCiH, yupewaaeMuXb Ha cyeTb OOBHHSEMuIXB). 3aMbuya-
TeNbHO, Y4TO ¥ AenyTaThl ExaTepuHUHCKOM KOMHCCIM BOODYMalOTCH NPOTHBL
cocTA3aTeNLHAro npouecca, kakb OHb YCTaHOBNEeHB Bb ,.bopmb cyna“; Ho 3To
M HEYAMBHTENLHO, KOO OTBL COCTH3aTENLHAro npolecca ocTanuch, RBACTBH-
TENbHO, TONBKO (fOPMA, KOTOPas NHWb YCAOKHANA M YMIHHANA NPOLECCD,
Mexay ThMB Kakb cambiil Abna pbulanuck N0 MHKBH3HLIOHHOMY ycMoTphHil
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cynen. Pacnpentnenie npu Exatepund Il rpawaanckaro u yronossaro cyna no
ABYMB ManaTaMb HE MPHBENO Kb YCTAHOBNEHIO HNBOMCTBEHHOCTH Mnpouecca.
.PopMa cyra* nocreneHHo 3abuiBanach, CywecTBys Bb 3akoHb n0 nocnbadaro
spemenu (Cs. 3ak. 1. X, 4. Il ct. 1062—1125) 1),

') Hcropin ,,dopmut cyna% Bb XVIIl 8. BecbMa Mano uacnbnosaHa, a NOTOMY TPYAHO
onpeabnuTe MOMEHTH, KOrfa oHa cobnanach npoueccoMb HCKMoYMTenbHuMb, lpod. Kopky-
Hosb (,Uctop. dunoc. npasa“. Cn6. 1898, ctp. 342 u cn.), OUBHHBAR IOPURMYECKIA COUM-
Henia [opiowknHa, cknoMseTcs Kb MHBHIO 3TOro nocnbaHsro o6®L obuieMb npumbHeHin
»$OPME cyna“ Bo Bce Teuenie XVl B. u Buauts BB Mopowkunbd xusoro ceuabrens Torna-
WHHX'D NMOPANKOBL: HO MMEHHO npH xu3Hu [opwowkuna 8b 1812 rony, TocymapcTeerHbif
cosbTb BL CBOeMB MHLHIM BbIpasuaca, 4TO ucKaTh no popmb cyna npedocmasssemcs unorda
NPOCHUTENAMD ORPEOMHAEHIEMS NPUCYMCMEERRBI0 Mcma uat Bucouaiuenss nodeanwicms,
TakuMs o6pasomt Bb Hau, XIX B, popMa cyna Guifla He TOABKO WCKIIOHUTEABHOK (HOPMOIO
npouecca, Ho mna npumbHeHia es TpeGoBanock KHOrna Ucnpowewxie Boicoyadwaro noBenbHiA.
Takb Kakb OHZ HUKOrAA He 6wina OTMBHEHA KAKHMB-AH60 3aKOHOMB, TO Kb TAKOMY Pe3yfib-
TaTy MOrAM NPiATH ypeaw nonoxurennHoe desvetudo He Tonbko 8b Hay. XIX B., HO M Ha
sHauyHTeNbHOMDB npocTpaHcTeh BpeMenu XVIII cronbria, SlcHbia ykasaHia B8b 3akoHonatennctesb
o npuMbHeniu cyna no ¢opMb LOXOAATH RO HAYANLHHXDL FOROBB UAPCTBOBAHIA MUMNEPATPHLLL
Exatepunnt II; noatomy emsanu Mu owubeMcR, ecnu npuMeMb 3a mocToebpHoe, 4TO fpH
3ToR uMnepaTpuub, npubauautensHo ¢» 70-xb roposs XVl ., npumbhenie ,dopmu abna-
noce Bce phxe u phxe.

Mo Bonpocy o npumbHeHin GopMbl Cyna Kb YronoBHHMb ABAAMB TaKKE HE yCTAHO-
BUIOCL €AKHHOTNACIN Bb MCTOPHKO-0pHAHUECKOH nuTepaTyph. HescHocTb BB 3TOTH BONpOCH
BHOCHTCA, MEeXAY NPO4HMDb, HETOYHOCTHLIO MPEACTABAEHIf O TOrZAWHUXD rPAHKLAXD YIONOBHATO
Cyma (po3niCKa) M TPaMHAHCKAro: Kakb Bb Aonerposckod Pycw, Takb u b XVIII 8. ofeu-
HEHiA Bb OOHOML H TOMDB e NPECTYNMEHiH MOrAM MOBECTH HAW Kb CYRY, WAK Kb PO3BICKY,
cMOTPA fo ofcrosarenbcTBaMd Abna; Hanp.,, o6BuHeHie BB Kpawb Ge3b MOAHUKAro BERETH Kb
Cyay, a He Kb po3bicKy (no ceHar. yx., 1725 r.). [Ibna, ocHOBaHHKA Ha 4ACTHOMDB OOBUHE=
Hiu (6e3anb nosnuuyHaro), HecoMHbHHO Beauch cyaoMms no dopmb (Bb 1-i non. XVII 8.). Ho
OTHOCHTENbHO COGCTBEHHO PO3LICKHLIXBL ABNB® HANO NOAaraTh, YTO yXe MO CAMOMY YyKa3y o
dbopmb cyma (n. S) u ocobenro co epemenu yk. 1724 r. (rab OHM HaUMEHOBAHW ,NOHOCH-
TENbHBIMK W PHCKanbHEMKUY) cynb no dopmb He npumbuanca. [lpaega, sToT®> nocnbanin
YKa3b AaHDL H3b BOGHHOW KOMMCCIH ANA BOEHHBIXD CYAOBD, HO 3TO OHINO TOALKO pa3dbsacHe-
HieMb 3aKkoHa o cyab no ¢dopmb,—pa3abacHeHieMb, nono6Hoe KoTOpomy AaHo Bb 1725 r. ce-
HaTOMDB ANA rpaca. Cynosb. EcAu Bo BCBX® STHXD yKa3axb FOBOPHTCA TO/IbKO © CPOKaX®,
HABAEMBIXD CTOPOHAMB, M BPYHEHIH CMMCKZ Cb 4eNOOHUTHOA OTBBTUMKY, HO BB ITOMbB M CoO-
CTOANA BCA CYUIHOCTb OTAHYIA Cyna OTB PO3bicka (COCTASATENbHOCTH OTB CABACTBEHHAroO
npoussoncrea). HbkoTopue (BecbMa HecywiecTBedHuie) o6pansl GOpME cyma co6nionanuch K
Bb YronosHuiXxb nbnaxb: noanucaHie CTOPOHAMH NpOTOKona cyaa no nyHkTamb (Ho [opio-
WKKHD YCTaMH CBOEro ,Cexperaps, roBopuTb, YTO eMy ¥ 3T0 ,pbako cnyyanoch BUABTLY)
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Jlonodnenin ko 2-A 9acTH.

Jl.

L. Tlpoucxox aeHie U 3HayeHie cpymujon Kabajbl.
II. [lo6poBojibHOE X010MCTBO.

I. Mpoucxoxnenie W panvhbiwas uWcTopis kabanbHaro XxononcTea He
BO30yXNaNnu HUKAKHXD HemoyMbHiM, korpa, cornacHo Cb HCTOYHHKAMHK, NpH3Ha-
BaeMo 6bino, 4TO Kabana ecTb BTOPOM (ha3uch 3aKynHW4ecTBa, T. €. cCOCTOS-
Hie BpeMEeHHaro XosnofncTeBa, BO3HHKAKOUIES H3b NUYHATO 3aKnaha 3a LONrb Cb
oTpaboTkol npoueHTOBD. [lepexonb OTH 3aKynHWYECTBAa Kb CAyxWnoi kabanb
COCTOANL Bb TOMB, YTO, Bb CHJY HEBO3MOXKHOCTH YNNayuBaTh AONTH TpH 06s-
3aTenbHon oTpaboTkh npoueHTosb, NonobHas cabnka notepsana xapakTepb LOM-
ropoft ¥ obpatunack Bb cabnky O NOCTYNneHiW BO BpeMEHHOE XONONCTBO Chb
yhepkaHieMb, 0fHaKo, popMbi dorosopa 3aiMa. KoHeyHo, xenaTensHo 6binio 6wl
3HaTh, KOraa WMeHHO o6pasoBancs HWHCTHTYTH kabansl. Buino 6u ynobhbe,
ecnu 6bl MOrnu onpeaBnNATh BO3HWKHOBEHIE CNOXHBIXDL OPHAHYECKHXD WHCTH-
TYTOBBb 4YHCNaMH rofoBb M Mbcsuess; kb coxanbHilo, 3Toro He OLIBaeTH;
Hanp., HbkoTopme nonaraloTb, u4To npukpbnnenie KpecTbAHD HeNb3si He
Tonbko onpeabnuTs 1592-Mb Hu 1587-Mb ronamu n naxe Henb3a 0503Ha-
YUTb TO4HO BbKB 3TOro CobhITis.

Mue nonaraemsb TonbKo, uTo BCh CyulecTBEeHHLA ycnosin kabanu of6pasosa-
NIMCb BeCbMa paHo; BO BCAKOMDB cny4at aTo ssneHie cyuiectsoBano b Th BhKa,
KOrAa NaMATHHKHA TOBOPATH HaMb O KabanbHBIXB XONonaxb; Takif ykasaHis
00 CHXD NOPDH OTKPHITH BB NaMATHHKaxb XV B., Ho HBTB coMubHia MoryTb
6bITb OTHICKAHbl ¥ ropas3fo paHblue. 3aTEMb Mbl MOXEMDB Cb HECOMHBHHOCTLIO
0603Ha4nTh Tonbko Th dasucel, KoTopuie OTMbBYeHbl Bb 3akoHb, a MMEHHO
Cynebuuxks 1550 r., BocnpeTHBb nHYHBIR 3aknalb 3a NOATH Bb ORHOW CT.,
OKOH4aTeNbHO ONpeRbnUN® CylWHOCTL cnywmunon kabans, Kakb caEbnkH oT-
abneHoOM OTBL AOroBopa 3afiMa Bb Apyro#t ceoed crateh. 3aThbMb 3akoHn 1586 T,
yTBEpAHAD ocobuit cnocobb yxpbnnenia kabanu, a ykasw 1597 r. onpeab-
nUAB Npodis YCNOBisS esi, ywe naBHO cnarabueecs Bb ofuuak. Takosa, ny-
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MaeMb Mhl, HecnoxHas ucropia kabansl. Meway Thmb, HbkoTOphle HcTOpHKH
W IOpUCTHI, cYUTan Kabany siBNeHieMb HOBHMBb, ABNAOTDH PasnUuHLIA NOMBITKH
o6bACHUTL e npoucxoxaeHie uMenso Bb XVI B. Takb, npod. Knioues-
CKifi npeanonaraeTb, 4TO MNPHYHHOK BO3HHKHOBEHIA KabanbHaro XononcTea
6uinb ,KaKON-HKUOYab NEepenoMdb, COBEPLUMBILIHCA BB HAPOLHOMDB X03AACTRE™;
XOTA caMb npubaBnseTb, YTO ,TPYAHO OOGBACHWTbL, YFd HMEHHO MNPOHIOWNO
Toraa (b XVI B.) Bb HaposgHOMB x03AidcTBB®, oAHaKo morapbiBaeTcd, 4TO
TOrAa Ype3BLIYAHHO YBENMHYHIIOCH KONHYECTBO CBOGOAHLIX® JIOAEH, KOTOpHE He
xoThn¥ NpolaBaThCA Bb NONHOE paGCTBO, HO HE MOTNMK NOAAEPXATb CBOEro
xo3sfcTBa 6e3b noMoltd uyxoro kanutana“. Ha sto r. INaBnoBb-CHnbBaH-
CHKil cnpaBeanuso BO3paXkaeTb: Kakoe Morno 6LiTb cO6CTBEHHOE XO3RWUCTBO Y
yenosbKa, KOTOPHA OOA3bLIBAETCA XHTb ,N0 BCA AHH* Bo nBopb rocnoanHa u
pa6oTaTe Ha Hero, npubaBHMbBL- M Cb KeHOO W Cb AbTbMU? Ho camdb r. lNae-
nosb-CunbBaHcKil gonyckaeTs TyTh ke (cTp. 9) co6CTBEHHYIO HOralKy, BecbMa
MIOXOXY0 Ha runoTtesy npod. Kniouesckaro: ,BO3HMKHOBEHiE yc/ioBHAro xonon-
ctea (T. e. kabanu), roBOPUTHL OHBb, HE CNY4aRHO COBNajaeTh Cb HavYaloMb
n3pbcTHaro otnuea HaceneHis Ha okpanHw, BcnbacTeie yero SBMNOCH . YMeHb -
uweHie HaNM4YHAro YWcna fMUb, FOTOBHIXb MpoaaThbes Bb pabecTBo“. Ecnu ecte
BO3MOXHOCTb y6bKaTb Ha OKpauHbl, COXpaHuWBL cBobody, TO 3a4bMb npoaa-
BaTbCA Bb pabcTBo xoTs 66 M BpemeHHoe? Jla u 3aytMb norpeboBanocs OTH-
CKMBaTb KaKOM-TO cnyuyaiHuid ,nepeBopoTb* Bb XVI B, Korna mu umbem
Lbno cb ABNEHieMb HCKOHHHMDBL W BCeobWHMDb, KAKOBO BpeMeHHoe pabcTeo
3B nWuYHaro 3aknaga 3a ponrd? [IpeanaraeMuii MepeBOpOTH COBEPLIHICSH
okono nonosuHn XVIB,, a xabana noab 3THMB CaMbHiMb HMeHeMb H3BbCcTHa
cb XV B., NoAD MMEHEMD XK€ 3aKYMHHUYECTBA--Cb HE3aNaMATHOW [APEBHOCTH.
Takb 0fHO HenopazymbHie BredeTsb 3a coboio apyris: npod. Cepriesuus, oT-
BEPrHyBb CBfA3b Kabanbl Cb 3aKYNHHYECTBOMb, HAYWHAETH MCTOpil Kabanul He
cb XVI 8. (I0Op. Op. I, 147) u roBopuT®, 4To KabanbHoe XononcTeo ,BO3-
HUKIO Bb CHNY XUTEHCKOM npakTHku®, W ,.MockoBckie rocymapy Hawnu HXb
(xa6. xononoss) ywe cywectBywouwumMn®. Kakas ke 3To muTefickas npakTuka?
~H3b porosopa 3aiiMa Bo3HUKNO KabanbHoe xononcTeo“. Bce 3TO 6nM3KO Kb
ucTuHb. Ho 3arbmb Mo BcTpbyaeMt HeowuganHHoe pornosHeHie: ,nosenexie
Bb Haled npakTukb 3aeMHBIXBL POCAHCOKD —Kabanb—HHKaAKD HE MOXETDb OHTb
crapbte konua Xl B.* (ctp. 148). MMoyemy sto? [MoueMy uMeHuo kouua XIII,
He Hayana unu cepemuHsi, unu Xl B.?* ABTOop® He obbAcCHAeT®H. 3aranka,
oaHako, noHsaTHa: kb koHuy XIII B. oTHocHuTcs npocTpaHHas Pycckas [lpasaa,
a Bb HEH CTaTbM O 3aKynHWuecTBh, KOTOpHIA Kakb pa3b CcooTBBTCTBYIOTDH
nouario kKabanu, Ho koTtopus npod. CeprkeBuus TONKY2TH BB CMEiCHh noro-
BOpa Hanma.

Danbubiiwan uctopis kabanbl y HawWWxb YYEHBIXD TaK¥e HANONHHAACHL
HepopasymtHifAMH, Takb cka3aTb, NOGPOBONBHHIMK, M60 HCTOMHMKW He AATDH
nosofa Kb HuMb, A umenHo: ,[lepBoe ynomuHaHie o HHXb (KabanbHHXbL XO-
nonaxs), rosoputs npod. Ceprbesnyn, oTHocHTes kb 1509 r.“. T. lNasnos®n-
CunbBaHCcKifi Hawens, opHako, ynoMuHadie o HWxb Bb 1481 r. (Co6. rocyn.
rpaM, ¥ gor. I, Ne 112). Tlpy OTKPHITIiH HOBbIXBH NAaMATHHKOBD, OLITH MOXETD,
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Hannetcss U 6onbe paHHee ynomuHadie. Ho He BB 3toMb akno. Yto copep-
XUTCA BBL 3TOMDb ,nepBoMb* u3BbcTin? Ku. Omutpin MBanoBHyb oTnyckaeTs
Bb 1509 rony Ha BONO ,MPHKA3HLIXL CBOKWXBL NIOAEH, NONHLIXDL XONOMNOBD H
KabanbHexb". YTO H3B 3Toro cnbayers? CnbayeTs, KoHedHOo, uTo KabanbHule
NIOAM CYTh XONONbi, XOTA W BpPeMEHHbe, YTO TNOKa OHW HEe ynnaTHAH Aonra,
oHM BrnonHb NOAYMHAKTCA Np2BaMb rocnoadHa (kpomb npaea oTuyxaeHis H,
KOHeyHo, W#u3HH). Tlpod. Ceprtesuys akbnaetv n#pyro#t BbiBOAb: . KabanbHble
BB aTO Bpemst He xononu. Onu mioan ceoboanbe. To.abko gharnmuuecku on
He canGodubtt. KabanbHul nNUEHD ApaBa YATH OTb CBOEro rocllofHHa; OHb
He wWMbeTb NpaBa Ha NOAH CBOEro TPYAA; OHB NOANEHHTDH HakasaHiAMB No
ycMotphHilo rocnoauna. [loatomy npeanouuTaeMb ZREepXaTbCA TEPMHHOJMOTiH
NaMATHUKOBB M CHHUTATL TaKUXb N0AeH KabanbHBIMH X0.1001.M1(, @ HE fI0AbMH
CBOGOOHBIMH,

Ha 4emMb ocHoBuiBaeTcsi 3TO BpeMeHHoe pa6cTBo BB monosuhbt XVI B.?
lNpod. CeprbeBrus yTBEPHMAAETH, YTO OCHOBAHIEMBL CAYXHTD MNONPEXHEMY
norosopdb 3aiMa. Opnako, Cyne6HHKD Uap. NPAMO BOCNPETHNH AEPXKiTb AON-
WHUKA 3a pocTb y cebs Bo asoph Ha cnywb6b: ,A KTO 3aiMeTbL CKONKO fhe-
Hers Bb PoCTb, U ThMBH NOAEMB ¥ HHUXD HE CAYKHUTH HH Yy KOrO, MHTH HMb
o cebb, a Ha geHr# HMB pocTb Aasatu* (cT. 82). 3nbcy oueBHIHOEe mpoTH-
popbuie noHsaATIO 0 cnywunoil kabanbk, kakb cnyw6b 3a pocTt KpeaMTOpY.
Mexay ThMb, ToTb e Cyne6HHKBL HH Mano He 3anpeilaeTb CAYXWILIXD Ka-
6anb, a HanpoTWeb, onpeabnseTs Mxb Bb ApYroit ctaThh csoeit (78) Takb:
.A KOTOpHE NIOAM BONbHHE NOYHYTH OUTH 4eNoMb KHA3eMb, M 6osapoMb, H
abTeMb GOSIPCKUMB M BCAKUMB NIONEMDB, a CTaHyTb Ha cebs gaBaTu kabarnsl
3a pocTb CNYyXHUTH,— K Gonb natHanuaTH pybneBb Ha cepebpenuxa kabansl
He umaTH“. Takoe KpynHoe npoTuBophbdie naMaTHHKA camoMy cebb, oueBHaHO,
€cTb MHHMOE: He 3aKoHb npoTHBOpbB4YMTH cebb, a M npoTHBOpbUMMDB emy,
oTHocA 00b cTaThu Kb ONHOMY M TOMy Xe sBnedilo (gmorosopy 3ahma). Bb
HaweMb u3gaHiv Cyne6Huka uapckaro haBHO cabnaHa nonbiTKa H3BACHUTH
3TO Kaxylueeca nporTusophuie; Ho npod. Ceprbesuys, ymanuuBaa o TOM®,
naetdv cBoe usbAcHeHie. ,[Mlo nonosuHel XVI Bbka KpeanTopw BuroBapuBani
WHOTAA Bb CBOK nonb3y o6a BHAA BO3HArpaXieHiss MO ORHOMY H TOMYy Xe
nonry. OHH 06s3biBanH OONKHUKOBL CBOHXB CAYXHTb MMB H, Kpomb Toro,
NNaTuTb OONTb AeHsramu“. CnbaoyeTd ccuinka Ha 82-10 ct. Cyne6bHuka uap-
cKaro, Kotopasi MMeHHO M TpebyeTd obbsicHenis. Cb Thxb Mopb nyueHs Bb
y4eHylo nuTepaTypy TEPMUHB, He cyulecTBywilifi Bb 3akowb, pocmossts ra-
Oaasl, T. e. aKTH JOrosopa 3afiMa, KOTOPHH MOrb OHTb Cb PocTOMB H 6e3b
pocta M He WMbBeTh HHuero obwaro cb cnyxunod kabanoi. Hu BBH Kakuxb
NaMATHUKaXb, a ewe Menbe Bb Cyne6HuKbE He roBopHUTCA O TakKOMB 0goll-
HoM® pocTh. la oHBb ¥ He BO3MOXeEHDB, Korla pbys uaeTb o cnyxb6d 3a
pocms. TNopobHaro sBneHis He 3HaeTh HW OAHA NpaBoBas UCTOpiA Kakoro 6wl
TO HY ObiIO HAapoAa; OHO M NPAKTHYECKH HEBO3MOXHO; H60O 4yenoBbKb, ciyxa-
wi so apoph, He HMbeTb HHKakuXb CpelAcTBb AO6HBATHL HMMYWECTBO ANA
ynnaTe pocTa.
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Knious kb TonkoBaHilo 6onbte npasunbHoMy pnaeTh caMb CyaebHHK®B.
Oub cTaBuTh crathio (78) o Kabank HemocpeAcTBEHHO 3a CTaTbAMH O MOA-
HOMB xononcTBhb M roBOPUTH HE O TOMB, YTOOH KTO-NH6O 3aHAND AEHBIH Y
LpYroro, a 0 TOMb, UYTO .JIORH GOIHbIC YHHVYHLE OUINMI HeA0ME KHA3EMD W
NpoY., & CHAHYING Ha ccOe dasamu kabaast 3a pocTb cnyxuTu®, Hanbe
3aKOHB NpPeAnuchiBaeTH: ,6ont nsaTHanuaTd pybnesb Ha cepebpsHUKA kabanwl
He umaTu“. Ecnu 3To nonrb, TO Kakb MOrb 3aKOHBb MNpeanucaTts, 4Tobb
3aeMb He npocTHpancs cBuie 15 py6nen? [lonaraemb, uTo 3abchk yxe Mo
uMEeMb abno cb bukuieH 3aiMa, yTo Bb ABHCTBUTENbHOCTH NaLifi Ha cebs
Kabany MOrb He MoAy4aTb HH MNORAYWKH (MOrb UTO-NTHOGO U MONYYHTL, HO
CYWHOCTb CABNKM He Bb 3TOMB); OHBb 6beThb uHenoMb Ha cayxly Kb 6os-
pHHY, HO He Bb BbByHoe xononctso }).

YTo TaKoe npespallieHie NPEBHArO 3aKyMHUYeCTBa BB CRyMuiowo kabany
COBEpPWHIOCL yWe 3amonro no u3pbcTHaro yxasa 1597 r. u go ykasa 1586
roga, 3To ¢b HbcoMHbBHHOCTBIO BHITEKaeTh U3b CNBAYIOUWIMXD BhLIpaXeHid nep-
Baro H3b HUXb. ,A KOTOphble MIOAM A0 rocynapesa uapeBa W B. kH, Oegopa
HUBatoBnua u Bcea Pycin ynoxenssi 85 npoucisixs 20016xs, 00 bma 7094
200y (1586) ioHa go 1 uucna, 6u.an ueaoMs 686 Cayxcoy 60ApOMbB... W BCs-
KHMD CNYXHUNbIMb NIOAEMDb, ¥ TOCTEMB W BCAKHMB TOProBelMb JIOAEMb,
Kabaast cavxcu.aste Ha ce6sa 0asaiu™ W T. 4.

Takumb obpasoMb cnymunas kabana v Toraa, T. €. 0O 3aKOHOB®L 1586
u 1597 ronosb, He WMbeTh HMKAKOW CBA3M Cb HOTOBOPOM® 3aiMa No Cviti-
cmsy conaku.

Touemy e yaepxusBaeTca BB aKTaxb CAyxunoil kabanul ghopaa ponro-
Bo# cabnku (M He Tonwko Torma, Ho W nocnk 1597 r.)? Ecnu Mu He 6ynems
MPOM3BONLHO OTPHIBATL MHCTUTYTH Kabansl OTb APEBHAr0 MHCTHTYTa 3aKyn-
HUYecTBa, TO Bonpoch pa3pbwnTcs Bnonuk ynoBneTBOPHTENbLHO, BB NPOTHB-
HOMB cnyyab ocTaHeTcs HaBceraa 3araaxoio. Hapo npunoMHuTh, uTO, no Pyc.
Mpasnt (v no Cymebuukamb), nocTynnevie Ha cnyxby (Ha KIOYbB) KO 3aKOHA
1597 r. Beno Kb NONHOMY, a HE BPEMEHHOMY XOMoncTBY; Mexay ThMb KaKb
Takas we cnyx6a, HO BO3HMKIIAS M3b AOTOBOpa 3aiMa (3aKYNHMYECTBO), Bena
Kb BpeMeHHoMy pabcTey. BoTb noueMy nion, wenaswie W3GBrHyTh nonHaro
xononcTsa, npubbrank kb crapuHod ¢opmb nonroBhiXb CABNOKD.

1) Mpo¢. Oesxonossb (Hypw. M. 10, 1900 r, [If, crtp. 303—304) HeynoBneTBOPEHD
9THMDB O6BACHEHIEMD W HILETH CBOETO, KOTOPOE OKasbiBaeTcs BnonHb 3aranoyueiMs. ,Ha nos
CTaBREHKW BOMPOCH (0 Ha3HaueHin MakcHuMyMa 3afMa Bb 15 p.) MOXHO OTBBTHTH CMOBAMH
aBTopa (T. €. HAWWMK): KPEOMTH 3aiMa NO chyxunoit Kabank ycTaHosneHb ans obeaneueHia
BO3MOMHOCTH BuKYNa KabansHoMy no cymMmb, o6osHadeHHON Bb Kabanh W AnA ycTpaHeHis BO3-
MOMHOCTH Npespawlath Cnyx6y 3a pocTh BB nonHoe xononcteo, Ho wmolbw ofeincyums
NPUMBNEHIE IMULL NP GEULD G0 UNMEPECATS KAOAAbKNLS, 3aKOHONATENL YCTAHOBUAD NPABUAO,
H3NOXKEHHOEe Bb CT. 82: , A KTO 3aitMETb CKOMbKO NeHers BB POCTH, U TBMDB JIOAEMD ¥ HHUXD
HE CNYXHTH HH ¥ KOTO, WHTH MMB O ce6b, a Ha neHbru umb pocTb nasath, Taxoso, no-
naraemb (3aknoyaeTs npod. HAbSKOHORB). COOTHOMWIeHie 3THXD ABYXb cTaTeRt Cynebunka“,
T. e. ana obnerveHin GuUKYNRG U3s CAYNCOW 3aANPELUEHO COBCIMD MOCTRYNAML HE CAYHCOY?
Mel HCKPeHHO Xenanu W CTapanuch HaATH APYroi cMsichd BB 06bAcHeHin npod. [bsakoHosa,
HO He Hawnu.
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BpemeHHuit xapakTepb Takoro XxononcTsa onpenbnsncs BO3MOXHOCTIO
BbiKyna no cyMmb, c6o3HaueHHoM BB Kabant (6una n¥ Bb MOCKOBCKOMbB
obbiyHOMB npasb, noRo6HO MpaBy 3anafHoO-pyCCKOMY, YCTawOBfeHAa HOpMa 3a-
yeta cnyw6sl, ,BuNyckb*, octaeTcid HeusmbcTHbMB). Cymma 6yaywaro Bbl-
Kyna Morna 6uTh o6osHayeHa Bb kabanbk Bh NPOU3BONBHHIXD UKHPpaxb, a
Takoe onpepbneHie npon3BonbHOW (UKTHUBHOIO CYyMMOIO MHHMAro AOAra JErko
Morao noeneyt 3a coboio BbyHoe pabeTBo. 3akoHb (C. L. cr. 78) onpenk-
NReTH MaKCUMyMB 3TOM CYMMHl BB 15 py6nef.

Ho u 3To onpenbnenie 3akoHa He BnonHb pocturano ubnau, T.e. orpa-
MAOEHiA BPEMEHHAro xoncncTea oTb mnepexogma Bb nonHoe. CymMa MHHMMaro
nonra, He YynnadeHHas OTUOMb, nepexoauna Ha nbred; abTm morau 6wiTe
NPUHYXHIEeHE BbioaTe Ha cebs HoBylo kabany W T. A,

LObicTrRUTensHO, ye cb XV B. cocTofHie Kabanwi npHbAMKaeTcs Kb
NIOJIHOMY XOMONCTBY, T. €, AONYCKAIOTCS Npasa pacnopsweHii Ha KabanbHHXB
XONONOBL (N0 aKTaMb pa3pbnbHHM®B, NpUAaHOMY, NO AYXOBHHM®B 3aBbllaHiaMb,
HO HE MO KYMYWMb M He 3aknalHbiMb). Ho Takb KaKb 3TO COBEpUIEHHO Npo-
THBOpbBYHNO cyulecTBy kabansl (BpeMEHHOCTH XONONCTBA), TO yXe Toraa obbiu-
HOE NpaBO HAK/OHAETCR Kb YCTAHOBMEHIIO MOXH3HEHHOCTH TAKOrO XONONCTBa
(T. €. RO CMEpTH rocnoaHHa.)

Ywe Bckopb nocnt Cynebunka, b 1558 romy, Bo3HWKaeTL y Hach H
Bb 3akonb dopma xomoncTBa wnoscuIMeHHa20, 0OTMbBueHHaa unoka Ans nnbH-
HUKOBBL (YK. KH. BbaoM. ka3nay, c¢t. V, 17); Ho pa3b ycTaHoBMNach Takas
dopmMa, oHa nerko Morna HawTd npuMEHeHie ¥ Bb APYrHxb HanpaBfeHiAXb.

Hies noXH3HEHHOCTH XONOMNcTBa NIErKO MOrfa BO3HWKHYTb H3b NOCTOSAH-
Haro W Bceobliaro obb4as OTNYyCKaTb HAa BONIO NpeAb CMepTilo WIH no 3aBb-
aHilo HE TONbKO BPEMEHHHIXB, HO ¥ BhYHHXDB pabosb. OcBoboxneHie kabanb-
HBIX® 0O AYXOBHOH HaxoBHMMb Bb 3aBbmadiaxsy 1509, 1534 rr. u ap. Bs
OTHOUWEHIK Kb NONHBIMB XOJIONAaMb 3TOTL ofnuyal He Morb 06paTHTLCA Bb
HOpMYy, He paspylwas pabcTBa BrnonHb; 3aTo BB OTHOWEHIM Kb KabanbHLIM®B
NoAAMD OHD ABUICS HaWNy4ylIMMDB CMOcOo6OMDB BLIXOAA M3b 3aTPYAHEHiH, BO3HK-
KaoWMXD U3b NPEXHHXDB YCNOBi# 3akynHuyecTBa M kabanel. Y10 He 3aKoHb
1597 r., a obnuai co3nand MOKHUIHEHHOCTh Kabanwul, 3TO Cb HECOMHbBHHOCTIO
BUAHO M3b Hosroponckux®s KabanbHbixb KHUMbL 1598 n 1599 (u3n. 1894 r.),
rab MHorie nab pawowMxb Ha ceba kabany pa3ckaswlBaldTb O CBOeMb npe-
WHeMB KabanbHOMb COCTOSIHIM W OCBOGOMAEHIW; Kaxjoe Takoe OCBOGOXREHie
nocndnopano no cmepry rocnoauHa. Hanp., Kopuuns Bac. Cyxoi, noctynas
Bb Kabany kb O6yxosy, nokasulBaeTb: , A Hanepeab cero cnyxuns Bb Bou-
Kot natunb y Kysmum y BoukacoBa nbTb cb mRecaTb no kabanb, a xawxs oms
wMeps, w0 omoe wada.ay  emy omdaau, a ondb fnew nocnd Kysmel xunm BB
Conuel Bb Konecuon cnobonnt* u 1. o. Cren. Tonocosb nokasbiBan®b: ,Cny-
wune y He. y Wenrypckaro na Kocrpomb, u HBaHna nenw He crano, a eBo
OTNycTHNE, a XeHel H AbTedt y HMBaHa He ocTanock; a nocnk HMeana He cny-
HHUBANbL HU Yy KOro. NOXHAB Bb Hoy‘roponcxonb ybanbk wHa JlamowcxomMb no-
port, a uHoe B lllenouckoit Tlatunt Bb Hosoi Pych na IMwart“... Bacunin
HBanoBb roBoputh: ,OTeun ero u oHb Hanepeab cero BbL xononcteh cny-
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wunn B [Nowaxonbb y cuiHa 6osipckaro y I'psasnoro (no) kabank, a xabana
6nna Ha oTua ero, ¥ oTelUb ¥ MaTh nomepnu u ['pA3HoH npectasuncsa (TpeTs) e
roib ¥ uxb Benbns (ornyctuts). KoHcTaHTHH® [p. Manruus BB pacnpoch
rokasanb: ,MPeXDb CEro CNyWHNb y OTlUa ero (CBOEro HOBAaro rOCMOAHHA) Y
lMerpa y YeproBa no xabanb, a xabana HanucaHa BB Tpexb pybnaxs, a HulHb
6unb yenomsb emy Heany Ha cnyx6y Bsoneio“. HBanko KypuilwinHb 3assnans,
YTO OTeus ero cnyxuns no kaband y Bac, HUsawesa, ,u Bacunia nen Hea-
lleBa He CTaflo TOMY LIeCTOd rodb, a HXb nocnbk cBoero xusoTa Benbnb
pocnycThTh Ha Bonwo". ['puwka HMpeaHoBBL nokaswBan®, 4TO HanpeabL cero
cnyxuns y cuHa 6osp. Cten. PoxmanuHoBa mno kabanbt ronel cb 1nBa; M
Crenana BB %uBOoTH He crtano, u nocare Cmenana omnycmuan €20 Ha
a0.30". OnexkchbiAko BacunbeBb mnokaswBan®s: ,Hanepens CEro CIyXuibL BO
Pwest pb Bonomumepost y Heana OByTxoea, u poaunca (Y Hero xe); W
MBana He cTano ToMy roAsl ¢b ABa W HWXb pocnycTunb Ha Bonw. U oub
Onekctitko nocnk Meana 6unt wyenoMb BB xomonu Odpochbubd KMeanosckoi,
weub Kocuukaro, u y OdpochbHrr wenuncs na BonHoi pab6bd; n OdpochHua
Ied MOCTpHriacs, a ero M3ab JKEHOI OTNycTHna Ha Bonlo® WU T. A.

MpuBenenHule daxTul, H3BReYeHHbe U3b KabaneHoit KHUrH 1599 r., cBu-
LbTenbCTBYIOTDH, 4TO 1) obbiuait oTnycka KabanbHbeixb Jiofed Npeab cMepTilo
_MNY NO CMEepTH TOCMOAHHA O6paTHURCA BBb HOPMY, YTO OTNYCKHHS 3aBHCATH
He BCerna OTH NPAMbLIXBD 3aBblwaTencHbixb pacnopsawediin Bnapbneua, a na-
0Tcs Hepbako nommumo 3aBbliaHiss HacnbAHMKAMH HAM NYLWENPHKA34HKAMH,
2) Bch ynomsnyThe ¢akTel, HeCOMHBHHO, OTHOCSITCA KO BpeMeHH paube
1597 rona, 4ré BMOHO KaKb H3b NPAMBIXD 0aTh, NPHBOAMMLIXL Bb AoKnanb
(L,nbTH cb ceMb* M T. 4.), Takb W ¥3b obcToATeNnbCTBL Abna, Koraa o1‘ny-‘
LIEHHBI O CMepTH rocnofwHa ycnbnb coBepwnTs Hbckonsko abHCTBIA U
NepexofoBb, KOTOPHE HHKaKbL He MoryTh ObiTb yMblieHH BB npocTpaHCTBO
OfHOro rofa (3akoHb 1597 r. Hauanu NpPUBOAMTL Bb HcnonHexie Bb 1598 r..
cM. Hosrop. kabanbhyio kuury 1598 r.), Ho, 6miTe MoweTs, ocsobomaeHie
KabanbHeixb NIOgeH Npu CMepTH FOCMOAMHA Y3aKOHEHO Yxe ykasoMb 1586 r.
(Ha KOTOpHIf ecTb ccHnka BBL 3akoHb 1597 r.), kakb W aymaers npod. Cep-
rbeeuut? Ho Ha 3To HBTHL HHKaKuXb OCHOBaHii; HanpoTWeb, cnbayeTb Ay-
MaThb, 4TO yKa3b 1586 r. uMeHHO He Kacancs aToro Bonpoca, H6o BB mpo-
TUBHOMB cny4ab ykaab 1597 r. 66inb Obl HeHYXHUMDB 6yKBanbHLIMBL NOBTO-
peHieMb 3akoHa 1586 r.. aToTb nocnbaHiil ykasb yCTAaHOBUNDL TOMLKO AOKNAAD
Kabanb y YCTAHOBMEHHBIXB ANA TOro BAACTEH.

Hrakb, rnasHoe cogepkadie ykasa 1597 r. B3ATO HU3b yCTaHOBMBLUIEACH
masHe#t npakTuku. A notomy 6esycnosHo ke BhpHm cnba. supamenia r, lNas-
nosa-CunbBasckaro: ,Bbh WCTOpiM KabanbHaro xononcTea Heo6xoaMMO CTpOro
pasnuuuTL ABa Nepioa: nepsoHasansHelt M nocnk ykasa 1597 r, CHavana
KabanbHuie NIOAH He Obtan xoaonamu, no 1597 r. xabanbHie nMOAH—IN0
€80600Kbte d0.1xcHuxu®... Bb MHOXecTBH yXe npuBeleHHHXDH (aKTOBbL ykKa-
3LIBAETCH KaKb Da3b obpaTHoe: KabanbHele xononsl 3amonro 1597 r. sceraa
MMEHYIOTCS XONONaMH, M OTHIOAL He cyTb cBoGoAHme nioad. Ykasw 1597 r.
He cocTaBnseTs BoBce 3aMBTHOW rpaHH BB MCTOpiM kabanul. EAMHCTBEHHLIMB
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HOBOBBelleHieMb yka3a 1597 r. Hano npuaHaTh ycTaHoBnenie, yto kabana He
npoctupaeTcs Ha nbTed xonmona mno cMepTW 3Toro nmocnbauaro. Barnanb Ha
kabany, Kakb Ha fnoroeopb 3aima (naxe nocnt Cynebuuxa u.), U 3aThmMb
MHEHie 0 MrHOBEHHOMb nepeBopoTH, Mpou3BefeHHOMb 3akoHoMBb 1597 r., gmon-
WHbl OblTb NPU3HAHBI KPYNHLIMB HegopasyMbHieMb.

1. OwnbouHsiii B3rAsiAb Ha CYLIECTBO H UCTOPil0 Kabanbl nerko Mors 6ol
6biTb ycTpaHeHb, ecnud 6wl uacnbgoBaTenu o6paTHAM [NOMKHOE BHUMaHI€ Ha
asnenie DoGpos0.abHA0 x0.101ch18a. OHO HE TONbKO He CO3MaeTCsl 3aKOHOMb
1597 r. 1 He BO3HMKAeTH M3b HEro, HO MPSAMO YHHUYTONKAeTCd HMMDB W nocih-
AyOLHUMH yKa3aMHu, Mexay ThEMB HOCHT®L Ha cebt Bch cylwecTBeHHble npH-
3HaKu TOro e cnyxenaro xononctsa. OHO oTnH4aeTcs OTBH CHAYMHAOA Ka-
6antt TEMb, 4TO nocTymMBWIiM BB XONONCTBO He Aanb elue Ha cebs kpbnocTw.
3DTo Cb ONHOW CTOPOHH He NHYHBLIA HaeMb, Kakb Aymanst HeBonuHb (BBb Ka-
6anLHOM KHMME nioAM Ha goknaab ACHO Pa3nNMualTbL HaeMb OTH L06POBOML-
Haro xononcrea: Mukuta HcToMHHB nokasmBanb, YTO . Hanepegb Cero cny-
WHunb y kHs3s y Msasa Camconosuua Typenuna Bb Onexcuub dodposo.ibio
uscmapu. v kHasa Meana He cTano, u kHA3b Heawb ero omnvcmi.is na
80.110 npu ceoeMb ¥vBoTh. a nocnd kHa3a MBaHa wuNb y KPECTbRHDB, X0-
duas no naitmams b OnekcuHckomd ybank“). Dto u He knieHTcteo r. [laB-
noea-CunbBaHckaro, H6o NOHATIE XONONCTBA NPOTHBOPBYHUTD MOHATIIO cBoGOALI
KnieHTa. DTO He UTO HHOE, KaKb NOCTynneHie Ha cnywOby 6e3w kpbnocty, yto,
no Pyc. lNpaBat u Cyne6HHKaMb, BREKNO Kb MONHOMY XONONCTBY, NPH 4eMb
onHako CyneGHUKM yXe OTNMYAIOTB RBOPOBYID cnyX6y Bb FOPOACKAXB AOMaxb
‘OTb TaKOR Xe CJ'ly)l(6bl Bb CENbCKHXDB H HCTOYHHUKOMD MNONHATO XOnoncrea
TPU3HAITL TONBKO BTOPYl; Baxe M Mexay Cyne6HHKaMM ecTb paanuuie Bb
3TOMDB oTHowedin: Cyne6HUKD® 1-# npusHaeTs CnymOy MCTOMHHUKOMB XOJON-
ctBa 6e3b Roknamy ¥ Cb RoknagoMb, 2-if CynebH.—TONbLKO NpPH YCNOBiM Ao-
knapa. EctecTBenHbili pocT® Havan®d csoboan Bckophk BHZOM3IMBHMAL onpe-
abnenie 2-ro Cynebunka. INlocTynaswin Ha cnyx6y He ToTyach obpaiuaetcs
BB NONHAro xonona:. Tpe6yeTcs ans sToro Haanexawee ykpkanenie. [Npome-
HYTOK® cnymbbl Meway nocTynneHieMb W ykpbnneniemb HMesyeTcs ,.mo6po-
BOMILHBIMDB" XononcTBoMb. Haxoneus, ecnu no6pososieus XOnoncTea H faeTh
Ha cebs kpbnocTh, TO yKe OGBIKHOBEHHO He MOMHYI0 PaMOTy, a CNYWHUAYIO
kabany. DTUMBb NyTeMb OAMHB M3b APEBHUXB HCTOMHUKOBL pabcTBa NOAPHI-
Baercs; 3akoHsl koHua XV1 u XVII B. ctapalotcs yperynuposaTth ykphnnewie
no cnyw6h, HasHavas cpokH ROGPOBONBLHArO XONONCTBA TO Bb 6 MbcAues®, TO
Bb 3 mbeaua. O6pamasck Kb CyLlecTBY AOOpOBONLHArO XONOMNCTBA, HAXORUM®B
BB aKtaxb cnba. ykasadia: 1) 3To — XononcTteo, a He cBo6oAHOE COCTOSHie;
OHO MOWETDB OKOHUYHTLCS OTMYCKHOW, HO HE MPOH3BONILHEIMB YXOLOMDB XOJ0Na:
Bb kabanbHo#t Hosrop. kHurt 3sanucaHo Takoe nakasawie Lllaras u Tepioxu:
scnyxunu oub y OeanacbeBa otua (Tepnuropesa)—y Oungpba u y Hero,
OeaHachs, cmapunmsie uxs X0.1011 NOOPOBONLHO CNYIKHIH, 3 OTLOBb WXb H
MaTepeRt He crtano“. O4eBHIHO, 4TO OHM nepewnd no Hacmbactey AHmpeio
Tepnuropesy n camu Hacnbaosanu xononctso, Tapact Oenopost NoxaskBan®,
4TO OTeUb M MaTb ero Hnu Bb xononctBb y kH, FarapuHa u ymepnu BB
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xononcTsb, a oHb ocTancs ManonbTHHM® H WHNb y Toro e KkH. Borpana
lFarapuna BB xononctek ,nbTH cb ABaguats 6e3ab kpbnoctu“, W uTo ero
omuycmuan Torna, xorna kusss Bormama ,He ctano“; Cewka, npossuiieMb
OeTka, ¥unb Bb HBanropont y ©Oen. AMuHeBa 106pOBONBLHO OKONO HBYXb
nsTb, v Oenopb AEH OTNYCTHAD €ro Ha BOMIO W OTMYCKHYIO €My 3a CBOEW
pyxowo nanb, ¥ Ta BeH OTNYCKHaA Yy Hero yrepsinack, a u3b HMBaHs roposa
npuwoad Bb Hoeropont 6unv uwenomb Ha caywby Heany Msaknuuny, a y
Hsana cnyxunb pobposonbHo 3 roga, HMBaub ne ero oTnycTHns Ha BORO H
oTnyckHylo eMy panb“. 2) O6mkHoBeHHo (06A3aTenbHO, Cb TOYKH 3pbHia
ofuluHaro npasa) oTnycKHasi JaeTcst R06POBONLHOMY XOMNOMY MPH CMEPTH ro-
cnoauna. Cefivack Obifio NMPHBEAEHO NOKa3aHie, 4TO MO CMepTH rocnoadHa (KH.
larapuna) xonona ero Tapaca ©emoposa omnycmu.in. Amans KOpbesb cka-
3biBan®s. ,Hanepeab cero cnywxuns y Heauwa MoTAaHuHa HcCTapH, W Kaxkb
HBana MotauuHa He ctano, U oub noc.us Ilsana 6unb uenomsd BB cnyxby
cuiHy ero Bacuneio“., ToyHo TO ke nokaswiBanb CnupuaoHs Kotoss. Orny-
edie no mNpeacMepTHHIMBL pacnopsmeHiaMb abnaeTca noctosHHO. Hanp.,
FaBpuno HMeaHosb cnyxusanb nobporonnHo y Oen. Bac. Ocununa u poauncs
y Hero so neopb; ,H Oepopa He cTano ToMy nbTh ¢cb ceMb, a OTXOAA Cero
cebTa Oenopb ero laspuna ornycTuns Ha Bonw®. Tumoden u Mapea [laH-
¢dunbeBul Ha pacnpoch ckasanu: ,Hanepeab cero cnywund BB CrapHuxkoMb
yb3nb y Dapakce y Kapuoa no6posonbHo, u Bapakcw He crano ‘nBTH Cb
naTe, a Mxb Bapakca oTmycTHnb Ha Bono npd cBoeMdb XuBOTH, a nocnt Ba-
pakcw nocnyxunu y Homoxunpa y Kamenesa Bb Crapnukomsb xe ybaat nobpo-
BonbHO; H JloMoMupa He ¢Tano, H WXb OTAYCTUNBL Ha BONK-Wb“. Hcauko
Tpetbaxoss cnyxund y Crenasa PaxmaunHoBa nBoGpPOBONBHO OKONO ABYXE
nbTH, M Kakb CTenaHa He cTano, 4 ero omnycmu.au Ha Bomo“. Onydpin
HBanoBb cnymunt Bb Pxest Bonoaumepot y chiHa Gosap. Beacona Kynps-
Baro go6pososnbHO, . BescoHa He ctano ToMy 3 roas, a Hxb senbnb nocnb
CBOEro XMBOTa POCHYCTHTL Ha Bonmo“. Hukura HcToMuns cnymuns nobpo-
BonebHO y Slkuma Hap6tkosa okono S5 nbkrte, .# Ykuma He cTano, a Hxb
nocnk csoero xuBoTa BenbNb POCNYCTUTL Ha BONM* W T. A.

TakuMb 06pa3oMb COCTOSIHIE NO6POBOALHACO XONONCTBA NO CYLUECTBY HH
ybMBb He oTnMYanoc, oTb kabanbHaro, xpoMb MHUMaro npaBa kabanbHaro
yenoBbKa ynnaTHTb BHKYN® no kaband., U ToThb # apyrod Buaw xononcrsa
yxe nasHo cabnanuck noxuaHenHumn, Ho 3akoHB cMoTpBib Ha nobposons-
Hoe xoNioncTBo HbcKonbko MHave, 4wbMb obbluad: 3akoHojaTeNe He Xenanb
NpU3HaBaTh XONONCTBa 6e3b akTa ykpbnneuin. Ywe BB 1535 r. okt. 11 co-
CTOANCS YKa3b, MO KOTOPOMY MCKH O Bo3BpauleHiM 6Brnbixb R06POBONLHLIXD
XOJIONOBb, NPHKPHTHE HCKkamH O ,cHock®, T. e. kpawb npu 6brcredk, ocra-
BRAlTCA 6e3b pascMoTphuis ,Toro ans, urto po6posonHoMy uenosbky Bh-
PUTB M y cebsi ero RepkHTH 6eab kpbnocTH®., HecMoTps Ha TakoR oOTKa3b
3aKOHa OTH NOAHEPXKH NOGPOBONLHAro XONONCTBA HCKOBHIMBL MPaBOMb, 3TOTH
HHCTHTYTb, KaKb BMAHO W3b KabanbHbiXb KHHTDb, npousbTans CTONbLKO XKe,
Kakb W kabana. [na rocnoab Y#oGCTBO 3aKNio4anocb Bb TOMb, YTOOH He
NNaTHTL MOWMHHD NpH coeeplieHin xpbnocTH, ANA X0N0NOBb—BDB TOMB, YTO
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6krcTeo Mxb MOXETB OCTaTbCA 6e3aHaka3daHHHMB., OnHako, o 6breTek, T. e.
TIPOH3BOJILHOMB OCTaBAIEHIH rOCROoAHHA 6e3b OTNYCKHOW, aKTbl HHYEro He ro-
BOPSITH HaMb; HanpoTHBb, CBMABTENBCTBYIOTH O ,,CTAPHHHOMD 106pOBONABHOM B
xononcteb, KoTopoe, noBuAUMOMY, ywe 3aMbHANO akT® ykpbnneHis u masano
npaBo McKa O Bo3BpatueHiu 6bravixb,” He npubbras kb NoKHOMY HCKY o cHoch.
Takb Mbl BB npabb AymaTe noToMy, 4TO TEPMHUHDB ,CTAPHHHLIAY Xononb yka-
3uBaeTb MMEHHO Ha TO, 4TO Bb OCHOBaHiM nbHcTBUTEnbHaro pa6cTBa H3sh-
cTHaro 4enosbka newana He Kakasi-nu6o kpbnocTb, a HMMeHHO daxkTh nocTy-
nnexia Ha cnyx6y, Ho dakTb 3acTapbswif, CTapHMHHBIXDB Xe XONONOBB rocrnoga
BHHAMUHPYIOTH HapaBHb cb KabanbHbiMH M nonHbiMH. 3akoH®b koHua XVI B,
(1597 r.) u Hau. XVII B. cTpeMuncs ycTaHOBHTb CPOKH TaKoH HaBHOCTH
(BecbMa KpaTkie), Knaass Bb OCHOBaHie HAaBHOCTH DKOHOMHYECKIST NpPUYHHLL
(.rocynapb, Toro nobposonbHaro xonona oaksanbt H obysan®s U kopMuAb*).
Bo BcAkoMb, oaHako, cnyvab mobposonbHoe xononcTeo nasano Gonbe rapan-
Tilt npio6pkcTu cBoboay, ubMb kKabanbHoe, a moToMy BB KabanbHOW KHuUrb
HaxoAWMb (BNpouYeMb, EAHKHCTBEHHHIK! cnyyal, korfa fpHHMMalOLWIA Kabany
Ha pacnpoch 3asiBUNb, YTO OHB YlEeNb MNPOU3BONLHO H3b [O6POBOJILHATO
xononcrea (6e3b OTNYCKHOH), MOTOMYy 4TO FrocnoauH® nocnk nomyrognuHoit
ero cnywbul xoThnb ero okabanuTb.

lMonaraeMt, 4TO NpUBENEHHHXD GAKTOBL [AOCTAaTO4HO ArsA ybhwaeHis,
yto 1) kabana Bb MockoBckoMb rocynapcTeb samonro no 1597 r. u po Cya.
U. SIBNSIECTCA HE3aBMCHMO OTH [OTroBOpa 3afiMa W €CTb aKTh N06pOBONbLHArO
NOCTYNNeHia BO BpEMEHHOE XOMIONCTBO, YUTO NPOLOIKEHie ed A0 CMePTH rocrno-
I¥Ha He YCTaHOBREHO Bb l- pa3b yKasoMb 1597 r., a BO3HHKNO paHblue
H3b HeobxonuMMoCTH onpenbnHUTb CPOKBL BpeMEHHaro XONoncTea He no cyMmb,
obosHadenHon Bb kabanb: 2) Takb HasbiBaeMoe ,R0GPOBONILHOE XONONCTBO™
eCTh TOXEe BpEMEeHHOEe XONONCTBO, BO3HMKIIEe MH3Bb (aKTa MOCTYMIeHis Ha
cnyw6y 6ean .kpbnocTu“; BBL cnyyabt 3acrapknoctu Tako#t cnyw6u Robpo-
BOJILHOE XOJIONCTBO NONy4YaeThb HCKOBOE 3HaveHie, HO MNOANEXHTH THMDB e
yCnoBisiMb, KaKb H CnywkWnas kabana, T. €. NPOCTHpPaeTcs IHWb IO CMEPTH
rocnofnHa; 3) ykasb 1597 r. nans nuwe TO HOBOBBEAEHie, 4TO CAYXUNas
Kabana He nepexoAMTH Ha NOTOMCTBO yMEpLIaro Xojona, ¥ 4TO MNpUHATIE Ta-
Kot kabanu HenpembuHO TpebSyeTws ykpbnneHisa (BnpoyeMb, 3TO COrfacHo Cb
3akoHoMBb 1555 rogpa).

M.
0O6ujeceme b HMYU{ECTBA.
1. OGuuin usyusecmea cynpyz08s.

Bt Buay Bo3paweHdiil, U Tenepb NOBTOPRIOUIHXCH, OTHOCHTENbLHO HALUEro
Bo33phHiA Ha o6Wif KMyWecTBA CYNMPYroBb, CYHTAEMBb HEOGXOAMMEIMBL ROMON-
HHTb H3fIONEHHOEe Bb TeKCTh KHWrM HuxecnbayownMu coobpaxeniamu.

43
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Yr1o kacaeTcs 00 MpHAaHaro, TO, MOBHAMMOMY, He CyllecTByeTb COMHE-
HiS O NpUHanneXHOCTH ero obouMb cynpyramMb. HanpoTwBb, 0 KynneHHbIXb
BOTYXHaxb 3asensiotcsa phbuKTensHuis Bospawenis. H. H. Le6onbckiit yTBep-
WIaeTh, YTO EAMHCTBEHHOE MPABO XeHbl Ha KYMNEHHLIS BOTYMHH €CTb NpaBo
HacnbnoBadia uxb nocnb mywxa. [lpexne Bcero pocToiiHO BHUMaHIA, novyeMmy
3aKoHDb, 0TKasaBb xeub Bb npasb HacnbnoeaHis Bb pomoBHXL W BhICAYXKEH-
HBIXD BOTYHHaXb, MPENOCTaBUNBL €il 6e3ycnoBHoe npaBo HacnbAoBaHis BB
KYMJIEHHBXB BOTYMHaxb? Ecnu He cuutaTh 3akoHOE® O HacnmbaoBaHiu NpoM3-
BOJILHOIO BBIAYMKOIO 3aKOHOAATeNs, €CnH NpaBo PONOBOro HacabaoBaHiA OCHO-
BAaHO Ha MpexXHeH nNpHMHAANEXHOCTH HMyulecTsa poay Hacnbaonartens. ecnu
npaBoO ceMefHaro HacNbHOBaHiA---pe3yNbTaTh NPEXHATO ceMenHaro cosnank-
Hig,—To HacnbroBaHie »eHbl HMEHHO BB KYNAEHHHXD HMYUECTBAXb, OYEBHAHO,
YKa3bBaeTh Ha MPUHALNEWHOCTb 3ITHXD HWMYWECTBL XeHb W NpH  XKHU3HH
Myxa,

Ho npexne pascMoTpbHis npaBb KeHb! Ha HacnblaosaHie KyINeHHBIXB
BOTYHHDB, CYNTAEMD HEOGXOAUMbIMBL NpHBECTH HBCKOALKO (AaKTOBDL OTHOCH-
TenbHO O6WMXDL MpaBb CynpyrosBb Ha MMyliecTBa npHu cyllecTBoBaHin 6paka.
3akoHbl 06 3TOMB MOAYATH, a MOTOMY HaMb NPEACTOMTH KWL aHaNW3Upo-
BaTh KpHaddeckie daxTul; GepeMb CaMoe He3HAuMTENbHOE YMCNO HXb, W60
BaXXHO He KOJIH4eCTBO (aKTOBb, a HaAnNexallee NOHMMaHie HXb.

Bb 1680 r. nonb Credans deodpunakross u tarneur CphTeHcKo# COTHH
Cuna [lletposb I'pefeHlinKoBD npoaaloTs, Bb KavecTsh AywWeNnpHKa3dHKOBL:
~CHna—no npukasy ¥ no AyxosHoW AnekcaHipa [pHropbesa cbiHa KONOKONb-
HHKa, a nons CTepanb—no npuKasy Ho4epH CcBOEH AyxoBHON, ero Anexcaua-
POBO# eHbl—BAOBH MaTpoHs Bacunwesoit nouepH, —080ps UXH, KOTOPHIH
LBOPBL OHB AnexcaHapb npHKasanbs OTAAaTb M Bb AYXOBHOW Hanucanb, a nocnb
ero AnexcaHipa npukasana OTAaTh Ha LEPKOBHOE CTpoeHie xewa ero Ane-
KcaHaposa Matpona b uepksu Cepris Paaynemckaro®. HMraxkb, MyX®b, a no-
TOMB M XeHa Bb OTABNbHLIXD 3aBblldHIAXD pPacnopaXaTcs OLHMMD U ThMB
Ke IBOPOMb. Y HUXb pasfiMyHble NyuwenpuKkasqukn. Mul He 3HaeMb, ued
MMEHHO 6LINL NBOPBH MPH XM3HK CYNpPYroBb; HO Bb aKTh OHB Ha3BaHb 060-
porms uxs, T. e. obwuMb (AKTH, OoTH. mo op. 6. 148, XX).

Bb 1691 r. nymsuit neopsHuHb MaBonbckifhi npogaeTh ABOPH CBOH Bb
Mockst crtoneuuxy .Toncroso Hikentero uabramb®. ,A B3sNb f... Hasons-
CKifi,y HEro CTonbHUKA... TONCTOBO # ¥ wCeHst €20 u y Ormel 32 TOTb...
IBOPb... THICAYIO NATH COTH py6nesb peHersb, A 6ylneTb y HEro H y XEHh
ero v y abTei ero BbL TOTH MOM ABOPH YYHETH KTO MO KakMMb KpbnocTamb
BCTynaTua,— U MHE LYMHOMY [BOPAHWHY W JCCHIb Moeli U OIbmAMB €ro
HBana u sceny €20 1 dimeit oTo BCAkMX® KphnocTei ounwaTe.. A GyaeTsb
Si.. He oumily, ¥ eMy HBawy u rcenrns czo u OrsmAams B3ATL Ha MHB.. H
HA HCEHIb MOCll 1 HA OthinaZs TH CBOW faHble BEHFH THCAYI NATH COTHb
py6nesn Bch cnonmHa M ToMy nBopy ouucTka M yb6wTku* (ibid. XXI). Kakis
npasa Morna WMBTh XeHa MOKYMIUMKA HA NofyyeHie UBHW BEUIM, OYHCTKH W
yOLITKOB:, €CnH WMYILECTBO KynneHo MyxeMb, a He eio? OueBHAHO, BKMiove-
Hie EHBl HENbL3A NPU3HATL (OPMOIO: OHO OMHUpAeTCs Ha NosnoxeHie o6u4HArO
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fipaBa, YTO KYNJEHHOE MMYLLECTBO (IPHHALNEKHTD XeHb Takb ke, Kakb M
myxy, Cb Apyrod cTOpoHb, Ha YeMb OCHOBaHa 0643aHHOCTL MeHbl Npoaasua
OYMIATL MPONAaHHOE WMYLECTBO W NNaTHTb YOuTkH? Ecnu 6vl no cmepTH npo-
nasua 6Nk npenbsBneHd NOROGHBIK UCKDB 06b YOHITKax® kb eHb ero, To,
M0 TOYHOMY CMBLICNY aKTa, OHa NOMKHa oTBbB4aTh. DTO yxe He nycras dopma.

HuTepecHo, 4To ¢opMa, BB KOTOPON BLIPAXKATCA OOLIMHBIA OrFOBOPKH
HacyeTh TBEPHOCTH KYMYUXb MNM MBHOBHLIXB, TOBTOPSETCA AaXe Bb KOHUB
XVIl B.: .He ycTolo, M emy Bacuneio B3sath Ha MHb Anekchbb o wa swcemn
MOCH 1 HA O1bmAXS, NO Cell 3anmucH, Th CBOM OaHHLIE [EHTH 3a Nepexoxie
yersepTH...* (1684 r.). .U Bnpeab Mub. Fpuropsio MusrupeBy, u xceHrs Moell
# gbTaAMb .. 0 npombuHO# 3emnu abna HbTH M He BCTynaTua HHMKOTOPBIMH
abnul,.. A 6yne s, 'puropeit Musrupess, Bb 4eMBb HHOYAb Bb ManoMb Npo-
THBD Cell 3anucH He ycTowo..., W Ha MHb, puropwt Musrupesb, u na scensn
Moectt B Ha pbTexb B3ATL eMy, Anewchio, u ccenis c20 u Jdwmams no ceh
sanMcH 3a HeycToWKy nBbcTu pybneBb neHerb, a cqd 3anucb M BNpelb Bb
sanucs® (1698 r. Ak, oTH. no lop. 6uita Ne 156, XXIII u XXIV). M s7o,
KOHEYHO, He TOMbKO ¢Hop.ua: ecnu 6bi ABACTBHTENbHO OLINBL NpeNbsBNEHD
HCKB Kb XKeHb, To oHa gonxHa oTeBbyaTe BB cuny 3anucu (cMm. eiue ib.
XXVIII). AHanu3upyeMas HOpMa He eCTb siBNeHie nosaHbiulee: ee MOXHO Ha-
6niopaTe # BBb Hay. XVI B.

Bb 1526 r. muTtpononuts [aHiun®s nokynaeTs ,TPH MOMNOCH 3€MIH
Ya6unckie, 3aBpaxuuy, na nonoBHHy TpetH 3emau HKabuHckoe HuxkuTHH-
cxoe, OenpopoBa chiHa Xabuwra,“ y nogwsivaro [puropia Kanukvsa # y ero
WeHwl y OneHw, ,4T0 ons mub sem.an wyuian 'y Usana y TepeHbTieBa chiHa
Xa6una, na y HUeanaws, aa y dununa, na y Auapba y Oenoposbixb nbreit
Xabuua, na y Cunopa y OepmopoBa cuHa X a6uHa uxb OTuMHY"... A nBa
wepebbsi Toiwe nepesud X abuHckie 1131 OneHa HukuTuHckas wena XKabuHa,
4bMb MeHA O6narocnoBun®s Myw’b Mo# nepewit Hukuta Oenopost clHb H
ceouxb nbrein Hauuna uw Heana u Bacunesa onocnb cBoero susoTa cBoeio
OTUYHHOL,—H 53b TH IBa Xepebbsi 3eMnu naw Bb AOMB NOpHyHcTod Boro-
poauuml... [laHuny MUTPONONMUTY... no cBoeMb Myxt no nepsoM®t no Huwuth
u no ceouxv AbraAxs: [anund, no Heaukt u no Bacuneb“ (Ak., oTH. no
op. 6uita, Ne 149, X). daxts, ceBunbTenscTByioulin 0 TOMb, 4TO Kynns
uMywecTsa ABACTBHMTENLHO (peankHO) coBeplanace O60HMH cynpyramH. Bb
1696 ropa Ilyweunukossl MbHATCa cb CrpaxosbiMd noMbcTbaAMM W npH-
6aBnfOTh, 4TO, €CNH A0 CPOKAa POCNHCKU Bb npukask kTo-nubo u3bv mMbHos-
WHKOBDL YyMpPeTh, TO ,ThMH nOMBCTbBH Ha TOTB CpPOKb, pecnHcaTua ¢s Moe-
HaMUt uxs uan ¢s omwmomiu* (AK, OTH.mo iop. 6uita Ne 156, XXVI). daxts,
yKasplgalollidi Ha To, 4TO H Bb caMoMb KoHUb XVII B. aKTb OTYYKAEHBS He-
ABUKHMLIXD WMYWECTBDL, HAYyaThHi MYMEMDb, MOXETb H AONKEHD ObTb 3aKOH-
4eHb MO0 CMEPTH ero MKeHoo.

Botp Hefonbuioe KONHYECTBO (aKTOBB, B3ATHIXB Ha yRauyy TONLKO M3b
OfHOTO COGOpPHHKA aKTOBb, HO COBEPLUEHHO NOCTATOYHOE ANs TOro, 4Tobum y6h-
AKWTbCA BB cn‘bn.’nonomeuiaxu
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a) JKeHa BKnioYaeTcs Bb aKTH OTYYXAEHiA WUMylLecTBb M mnpiobpbrenia
HXB He pafu npocToH (GOpMb: Ha HeH JeXHTHL OTBBTCTBEHHOCTH 3a NpaBUnb-
HOCTb OCYUIECTBNEHis cAbNKH; Cb APYr. CTOPOHH, el TPHHAANEXHTH NpaBo
MCKa NpPOTWBB APYroi CTOPOHH, T. €. CTOPOHH NpojaBLa.

6) CaMas cabnka oTyyXheHis MOMETHL WM HOmMHa ObITb 3aKOHYEHa Xe-
HoOW, Bb cnyuyabh cmepTH Mysa.

B) [Tomo6hbit Barnsnb Ha nbno npomonkaercsa Ao caMaro kowua XVl s.

Hmbs b BMAy 3TH nonoxenrisa, Mn MoXeMb CYyAWTb npasunbHbe o npo-
MCXOXAEHiM npaBa HacnbAoBaHIA KYNNeHHHXb BOTYHHDB XEHOWL.

3aKoHDb, Kakb MH 3HaeMb, naeTb Ge3ycnoBHoe MonoMeHie: ,KynneHHas
BoTYMHa XKenb; HBTHL no Hea Huxomy nbna“.

Jlionu, npuaepxuBawltiecs CTApHXB BO33pbHiN, AyMalOT® NOABEPrHYTb
comnbHilo phwHTEnbHHA cMbicA® 3akoHa TEMDB, YTO O KYNNEHHHXD BOTYH-
Haxb eCThb Y JanbHbRWIA ApYris nocTaHoBnedis Bb Toi e rn. Ynow. Obu-
CTBUTENbHO €CcTb, H TBMB, KTO CHeuianbHO pa3cMaTpHBan® 3TH BONPOCH!, cnb-
IOBaJyio aHANU3XWpOoBaThL HXb NeTaNbHO, HE ROBONLCTBYACHL THMB, 4TO Mu
MOI'ZIM CKasaTb Bb KpaTKoH yyebHoW kHMrb. [lonwiraemcs cabnaTh aTo Teneps,
Bt cTt. 5-i1 (XVII rn. ¥Yn.) nocraHoBneHo: ,A 6ynetd nocnk koToparo ymep-
IWAro OCTaHeTCsl KyMNeHHas BOTYHHA, a POROBHIA W BICIYXEHHbLIS BOTYWUHB! H
noMkcThs He ocTaHeTcs, Aa nocnh Toroxe yMepwaro ocTaHeTcsi Apyras HiH
TpeTbsi WeHa, Aa AbBTH, KOTOPHIXB® OHB MNPHKUBETH Cb NEepBolo, HNH APYrow
HAH Cb TpPEeTLelo XeHoio, U ThMB ero AbTeMb, KOTOPHIX® OHB NPHUXK.BETH
Cb NEepBol0, HAH Cb APYrol HNU Cb TPeThed MHEHOW, ONPHib KYMJIEHHBIA
BOTYMHE, NOMBCTbA AaTh OYRETD HEUEro: M KynneHHas BOTYUMHa AaTH eHb
w IbTeMb ero BchMb, pasnbns no kepebbsMb, NOCKONBKY Ha wepebei Ro-
ctanetTca®. 4YT1o 32 cMuicnb 3Toro 3akoHa? 3aybMb 3TO, NOBUAWMOMY, HEHYX-
Hoe MHorocnosie o 1-#t, 2/ ¥ 3-ii wend ¥ abTaxb otb Huxb? Camo coboio
pasymbercs, 4To enWHOKPOBHHA AbTH BCh npusbiBaloTcA Kb HacnbroBaHIK.
To nosoay HacnbpoBaHis BB POROBHIXD M BHICAYXEHHBIXB BOTYHHAXD 3AKOHD
He TOBOPHTB HHYero nomobHaro. [IpegoctaenAs APYrHMbB H3HCKWBATHL KaKif
yrogHo o6bAicHeHis, MHl fpennonaraeMs cabaylollee, eAHHCTBEHHO-BO3MOXHOE,
3aKonb, npusHaBas KyMNeHHHA BOTYMHBH COOGCTBEHHOCTLIO eHul (a npH Ab-
TAXxb—H ABTeR, Kakb ckaxeMb ceilyachb), HATONKHYNCA HAa TaKoe 3aTpyfHe-
Hie: Hy, a ecn¥ yMepulii OHAD KeHaTh HBCKONKO pa3hb, a BOTYWHA, KOHEUHO,
KynneHa NpH ONHOA H3BL HUXB, TO ABTH KaKOA H3BL ITUXDL XeEHb MOTYThH
y4yacTBOBaTb Bb MpaBaxb Ha KYMJIeHHYI0 BOTYMHY? BosMoxHo npeanonokuts,
4YTO npaBo 3TO 6yAeTb nNpuHHANNekaTb ABTAMD TONLKO TOM MEHu, NpH KOTO-
poit cocrosnack Kyuns, uiad, Haoboporb, Tonbko AbTAMBL nocnbaHed Xeuwl.

HecomutHHO, 4TO, no ofbiuHOMY npaBy, KynnedHbls BOTYHHBLI NpHHaANe-
waTh Tok WeHb, npu KoTopoil coBeplianach Kynius, a paBH. o6p. u Hacnbno-
BanM 3TO HMyILLEeCTBO Tonbko es nbtu. 3akoH®b Ysnowesia cocraBnfeTdb NHllb
MCKNIOYEHie ¥3B 3TOro mpaBuna, BuI3BaHHOe ThMb 0CoGeHHHMDB 06CTOATENL-
CTBOMDB, 4TO, KPOMbB KynneHHbIXb BOTHYHHDB, YMepllid He OCTaBHIb HHKAKOro
Ipyroro MMyllecTBa, KOTOPHIMB MOKHO Ouio 6ul obe3neunTs AbTed oTH npo-
YMXb KeHDb. Bb N0KA3ATENLCTBO 3TOrO MOWHO COCMATLCA Ha Taxie dakThl, Bb
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KOTOPLIXBL Pa3cMaTpPUBAIOTCR CNOM¥HbLIE BOMPOCH O npaBaxb HacnbacTsa eRo-
BH M ApYyruxb npeemMHukoBb. Hanp., B 1692 r, cnoxHoe gbkno Bapsatuu-
CKUXb, MeXAy NpoyHMb, BbIsBano cnba. phuwenie uapa u [Oyme: , xHA3b Hko-
eneso#t xenb Bopartuhckolt BroBb kHamHb AkcHHbh Ucbh nombeTes Myxa eb
NaTb HA DPOXWUTOKB Mo YnoxeHbio M no cnpaBkk cb noMbBCTHHEIMB NPHKA30MDB
npoTHeb eb cecTpb cb oknaay Myma eb M cb npHAavaMHu, KOTOPBIE MPHAAYH
mMyxy et nosenocs cnpaBuThs cb 1000 yer.—200 yeTB. na KynneHbie Myxa
eb gomuunu, Komopsie mywcs e Kynuas npu ueii (,CoTHuus™ w np.
C. lllymakora. M. 1904 r, ctp. 136). Tak. obp. sakoHb YnomeHia (kavb
¥ Bch nocnbayioulie 3akoHbl e€ro O TOMB Xe) eCTb MCKNIOUYEHie, HO WCKIIo-
yeHie, noatsepxpatoilee ofllece NpPaBHIIO.

Takb cTonTb NbNO OTHOCHTENBLHO XMEHH NPH NOBTOPHUTENbHHIXB OpaKaxb.
OTHocuTeNnbHO BTOpOro (Mau 3-ro) My}a BoNpochb yscHseTcs cnba. npumb-
pamu, B 1613 r. Ttoprosuit yenokxb cb Jly6sHuum (Hosropoaa B.) Bac.
AtaH. Buwmecnasuess ,npogan®s Muxauny HUcakosy coiny CykoHHnKY ¢b HyTHoO#
Bb casy Ha [opoanwt u Bb Boropond, BB KoHwiuemb MbcThd M BB nonockd
8010 U meennt csoety KatepuHsl Tpeth... A Ta Oblla TPETh CcaliKy ¥ Oropoay
n nonocka 3a [Laarviwoi- HO.10HUKOMB, HPCHCHUME MVYHCOMB HCOHBL CB0CH.
A e3sas eccun Bacuaeii ¢s caocio wcenoro Ramepunorw y Muxadina sa
Toe TpeTh CAOKY M 3a Oropoih M 3a MNONOCKY 3a CBOIO TPEeTb JEHerb MfsT-
Hapuath pyb6nest Mockomckylo. A HBT® v wacs Toe TPeTH... HH ¥ KOro Bb
3axknanb... A KTo BuiMlLleTUA Ha TOTH CafloKb.. Cb Kakol KpbnocTeio Hu 6y:
IM, WY HAaWM CPOJHHKH-Mou [acu.ivesst 1 weemvt Moeir yunyTs y Muxaina
Bb TOTbH CaBoKb.. BCTynaTtia, u HavMb MHb Bacunbio Ta CBOA TpeTh... OUYH-
matH* (AK..oTH. go top. 6., Ne 148, XIV). HMtaks, nponaseus, Ha3biBafs uMy-
WEeCTBO CBOMMB M MEHHHHIMb, YKa3HBaeTb W OCHOBaHie CBOMXDB MpaBb Ha
nponaBaeMoe HMYLIECTBO, 2 MMEHHO OHO MNPHHAANEKANO NEPBOMY MYXY MEHbl
nponasua—Hexoemy [nakyws.

lMonaraeMb, 4To BTOpOH MyX®b €0 ipsO BCTYNaeTb Bb HMYLLECTBEHHLIS
fipasa nepsaro Myxka. [lonoxkeHie Myxa, KaKb rnaBbl CEMbH, CYLWECTBEHHO HM3-
MbusetTe akno, T. e. TOTH NopAmOKb, KOTOpWH MH Habniopanu BB OTHOLUE-
sie kb kewb. Mna nogTeepxieHis npuseseMb etlle OAHHB AKTD.

Bt 1668 r. nek. 1. cocTosnack npomaxa BOTYUHH OTb [leTpa AppaMo-
Ba flonyxuna [Hasuiny Hcakosy [IneMmsnuukoBy ¢ xewb ero u gbrams. [lo-
Kynumuks Bckophk ymepb, He ycnbswu ykphbnuTh kynnio Bb npukasb, a xena
€ro BTODHYHO BHIlNA 3aMyXDb 3a cTonbHUKa MuxuTy HBanosa Axun¢osa.
OT1oTh BTOpPO# Myw® sBunca Bb 1672 r, Bb NoMbCTHHA NpHKasb M Npeab-
ABUN'D YMOMAHYTOIO Kynuyio ans yTBepwaeris., Ho 3a kbmb ke yTBepmpaercs
KynneHHas BOTYMHA, KOTAa MOKywuka yxe HBTH Ha cBbrb? Hapo Ouino oxmu-
AaTh, 4TO 3a HacAbAHHKAMM NOKyNIUKKA HNM 3a BAOBOIO €ro (Mo NPHBEREHHOH
Buwe 6ykeb Ynoxenia u. A. M.). Kb Benuvaiwemy yausnenio, 8t npukast
noMBuyeHo: M 10 celt Kynueli Ta BOTYMHA, BB [lombeTHOMB mpukasbh sa
nums Muxumow b 3anUcHbe BOTYMHHEIE KHWLM 3anHcaHa H MOLWIHHLI...
B3ATH" (Ak., OTH. go p 6., 147, XXVII]), 1. e. BoTuMHa, KyNneHHass NePBLIMDB
MyXeMb, 3anucHBaeTCsi 3a BTOPHMD 6€30 BCAKHXB KaKHXBb-NHOO HOBHIXD
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aKTOBb nepenayd, a no Tod we nepsod kynyed. [loMBeTHHU npukasb He
Bo30yAHNb HHKaKuXb Bonpocosb M comHbHifA. [lo KakoMy ke ocHoBaHio npa-
Ba nepsaro Myya TmNepexomasaTb Ha BToporo? QOueBUAHO, KyNNeHHas BOTUYHHA,
7o CMEpPTH MyxXa, €eo ipso npuHaanexuTb BAoBE; a Takb Kakb Yy BAOBHI
SIBUJICSE BTOPOH MYX'b, TO Ha HEro W NpocTHpaeTca OOWHOCTb NpaBb Cynpy-
roeb Ha GnaronpiobpbTeHHHS MMyllecTBa,

M 3To He egHHCTBEHHOE HCKMOYeHIe BB NOMb3y NPaBb MyXa: NEpBbli
MY MOXETDH pacnopsiiHTbCs, 4TO BHIXONBL BIOOBH BO 2-# 6pakb coKpawaers
npaBo XeHbl Ha Onaronpio6pbTeHHHIs uMyllecTBa, NpaBo Myxa Bb 3TOMb
oTHoweHin uMbeTs HbBKOTOpHIS ocHoBaHif, ub0 KynneHHas BOTYMHA NpHHALNE-
KHTH H €My CTONMbKO Xe, Kakb W xeHb. [loaToMy nonaTtie o KynneHHOW EBOT-
4yuHb, Kakb obuwleMb WMyulecTBh CYynpyroBb NpH MHU3HM HXDb, HE CTOMTH Bb
nporusopbuin ¢b TEMB nocraHosneHieMsb Ynoxenis (XVII, 7), uto Myxb Mo-
®eTh 3aBblaTe KynneHHylo BOTYHHY eHB Bb noxu3HeHHoe Bnanbuie unu
RO BCTYNJleHi Bb MOHAWeCTBO; NPaBoO e COOCTBEHHOCTH Ha Hee nepesaTh
poacTBeHHHWKaMb cBouMb. Ho Yn. umete nanbe Bb cBoMXDB HOBUIECTBaXL M
NOCTAHOBNAETb, YTO MYXb MOXETb OTCTPaHHTL Bb cBoeMb 3apbuwauin Ges-
obTHYlO KeHy OTb MpaBa Ha KyMNEeHHLIS BOTYHHH BB ciyyab Buixosa es
Bo 2-i 6paxt. Bce 3To, omHako, KacaeTcsa cyob6Gbl KYyNeHHBIXd BOTYHHD 110
paspyurnin Gparxa, ecnu ecTb Ha JIHUO 604  VMEPUIA0 CYnpy2a. 3aKOHD
¥e M rno npekpalieHin 6paka cTouTs OeaycnosHo Ha npuHuund ycsoenis
KYNNeHHo! BOTYHHE Xenb, npakTuka (o6blvait) pacnpocTpanseTs 6biB uylo obll-
HOCTb MpaBb Ha BTOPOTO MyXa, KaKb [OKa3HBalOTh IIpHBENEHHKEE CEHYach
npumbphl.

CaMb 3axoHb AbnaeTdb elle ORHO OTCTynneHie oOTH Hadana YCBOEHis
BIOBOK KYMJIEHHHIXD BOTYKHD, 2 HMEHHO N0 OTHOLWEHI® Kb BOTYHHAM®D, Kyn-
fIEHHBLIMD MYKEMDb U35 CBOUXD JiCe NOMILCHILL; Bb TakoMb caydab xenbh, no
CMEpPTH MyxXa, NMPUHAANEXMUTDH NUllL NpaBo BrMapgbHiA: NOXH3HEHHAro HAK L0
BwXofa BO 2-# OpaKb, N N0 NOCTPHKEHIA (XV[I, 8). U ato snonHb no-
HATHO, W60 Kynneio noMbcTift BoobLie He RKOCTHranuchb npaBa COOCTBEHHOCTH:
M OGOKOBHE POACTBEHHHKH YMEpLIaro MOKyniiuka He NOoNb3yioTcs npaBami Ha-
cnbhoBaHi® Ha Takia BOTYMHL, OHB Tonbko .Mo2vina OuiTh mawsl umb [ocy-
napeMb: ,KOMY 20CY0apE YKAHCEMs NO PASCMOMPILHIIOY.

Haxoxeub, ecTh ewe muuMsiié cnydaih UCxnioveHis BAOBH OTH Npasb
Ha KYyMIeHHHS BOTYHHBH, @ WMEHHO KOMAa MYX'b KyAUND BOTYWUHY DOLOBYIO
MM BLICNYXEHHYIO Y POACTBEHHHKOBBL cBouxb (ibid). Kakb ussbcrao, Kynns
POAOBLIXB HUMYILECTBB (M CPaBHEHHbLIXB Cb HHMH BLICNYXEHHBIXDB) Y POACTBEH-
HHKOBB He co3haBana mnoHATiA O6naronpio6pbreHHaro umyuecrea (,Kynnu“):
BOTYHHA OCTaBanmach p0dosoro. CnosoMs, 3TO HE ,KYMIEHHBI BOTYHHLI“,

11. O6uisn usmywecmea podumeaeii 1 drsmei.
Ons npasunbHaro pasphuieHia Bonpoca 0 NPHHALNEKHOCTH HMYUECTBD

ponuTensaMb ¥ AbTAMb BMBcTh, MH MoweMBL Bocnonb3oBaThCA ToAbKo cabn-
KaMH 06b OTYymAeHIM uMywecTBb. Bb Texcrd kHuru Obina ykasaHa olunbou-
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HocTh MHBHi HesonuHa, KOTOpbi OT4YyXOeHie HMYlecTsd (a2 paBHO U npi-
obpbTeHie Kxb) OTb WMEHH OTU2 HNM MaTepd M uxb abTedt cuuTaeTs Jod-
MOI0, CKPHLIBAIOLLEID ApYyroe collepxadie, T. e.ofosHaueHie nepexona UMYLLECTBS
Bb COGCTBEHHOCTb. TaK's Kakb HHOraa BCTpbYalOTCH aKThl OTYYMAEHIA OTH
HMMEHM ORHOro OTua, TO HBKOTOpLHIE BHAATH Bb 3TOMbB OCHOBAHi€ MPHAEPHH-
BaTbcsi ctaparo MHbBHig Hesonuna (cm. B. U. Ceprbesnua: ,Jlekuin W us-
cnbnosania“, 1899 r. ctp. 389). Camo coboto pasymbercs, 4To uckOYeHiEMb
M3b Hawero BbiBOAA He MOryTb ObiTh MpH3HaHbl cnyyan HeumbHia obTei
WIK HanuiHocTb ManonbTHuxb abren. Ceepxsb Toro, 3asbaviBanie umMywecTeamu,
npH o6lMXDB NpaBaxb COGCTBEHHOCTH HA HWXb, pasymbeTcd, NpUHAANEKHUTD
ROMOBNafbike;, OOHAKO, U NPH 3TOMB B3POCMH CHiHBL 3aMbHAeT® BB cabnxaxb
otua 6e3ab ocoboH neruTHMaUid; a MpH MNONHON APAXNOCTH OTUA W BCh Mpasa
3aBbloBaHis WMYLWECTBOMD MOTYTh NEpPeATH Kb CHHY (CM. BHule o6b H3bpaHiu
6onbluaka M3b CHLIHOBEM NPH KHBOMDB OTUD).

3a STUMH OroBOpDKaMM 3HayeHie aKTOBb OTYYMAEHIA OTH HMEHH OTUA
abTel ocraerca Bb nonHo# cunk, Mel MoxeM®b NHUWL MOCTaBHTbL Bb SCHOCTH
noKasaHwia aKToBb, NpuBeldsd Gonbuiee KonHyecTBo NPUMBPOBB, KOTOpHE HOMXK-
HHl 66 ObTb M3BBCTHH M3CNbROBATENSIMb, HO HA MCTHHHHA CMBICTB KOTOPLIXD
Mano obpauaercs BHMMaHisi. Takb, Bb XV B. He Tonbko caobnka kynau-npo-
RaXH, HO M OTBOADB KYMJIEHHOH BOTYHHE COBepII2ETCS OTb HMMEHM nponas-
LoBb— poauTenen u abren:

»Ce a3b Hexnnwo, Edpocuubund KniouHHkbs HBaHosoil weHb Annph-
eBuya. Bb rocynapoiHu cBoeit Mbcto Bb Edpocuubuno na Bb cuina eb mbceTo,
Bb [enanweBo, orBend ecMu ceno Cnackoe wuryMeHy JI€OHTbIO MHUTPOMONHYIO
3eMNU M BOAH, W CenHlle H nyctowd..* (1453 r. Ak.,oTH. go op. 6. 147.1).
SxBuBaneHTb 3a NPofaX¥HOE MMYWECTBO MONYYalOTb KaKb POAUTENH. Takb M
abru. ,Ce 93b mMuTpononuys naopeuxof Oeonopb Oeocnoposnut CypMuHDb
Kynuab ecMb BbL AoMb nped. Boropoauusi.,, y WBana y Bnuaueua, y Hsano-
Ba cuiHa y JlapioHoBa u ero akrtenr y Koctu, y Llupss, na y MaTteba uxn
OTYHHY AepeBHIO YCOoxW... A nanb ecMb MMB Ha Toi OepesHb... TpHauath
pybnesb, ma oBUY NOMONHKA, A KYAHN® €CMb Y HHXBb Ty NEDEBHIO H CENHLO
Bb MPoKb 6e3b Bhikyna..* (1506—1509 r, ib, VI). Okt naoTs noseonedie
oTuy Ha npomaxy BoTuuHu: ,Ce #3b Oeonopt Hukutnybn ByTypnuHb Ky-
nunb ecMb y Mruates y Muxaunosa cweiHa y Yeprtosa, na y ero pbTen--y
Crenana na y Muxauna uxb BoTumHy ceno Xns6oso..* (ok. 1511 r. ib
VIII). Kb ston kynueht cnbayers npunucka: ,Ce asbp Howuno Knobykoeb
yto kynunb Semopw DByTtypnuns y Hruates y Ueprosa, y .moczo0 mecmis,
ceno Xnsaboso, u tomy ceay Xasbosy swcena mos u dwmu Mou omuuyu,
M Mb To ceno Oeolmopy ocnoomaMnK KynuTH, a HaMb 0 Toro cena nbna
HbTH*. [lous, npu 6paTbaxb W NpPUTOMB BHLEAWAs 3aMyXb, ThMb He meHbe
cyuTaeTnL cebst oTuuykoid. CMHCAD OBWHOCTH MMYWECTBbL Bb OCOBEHHOCTH
fceHdb, Koraa Abno uaers o matepu u ea abTaxws: ,Ce ssb Pycuub Oeono-
POBB ChiHB OOMHYR Kynunb ecMb Bb oMb nped. Boropomuuw... y OHTOHM-
aet y Tlopownnckie wews Ennerusa u yet nbreit: y Heana y Cysopa na y
AeaHacbsl y Bypyna, na y Ipuropess y Mocna, na y ®pona, na y lepacuma
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y lllecraxa, na y ©eonopa Hxb BOTYMHY Tpetb cenbua CrenaHosckaro Esnne-
runa..* (1526 r. ib, XVI).—,Ce 531 Pycuub OeonopoBUYBL KYAHN®H €CMb Bb
noMb npeuuct. Boropopuun... y Oeogociu y Octadpbesun podepn nbbosa y
Mscobnosckie wenw [liymoBa chiha Enpernna u y eb nbreit: y Epembsa y
nepsaro, na y Crtenasa, na y JlaBpeuTia y TpeTbfika HXb OTUHHY HKepeBeHb-
Ky Xabuuckywo, ybMb ek Gnarocmosunb Myxb eb Msacobab Llymoab cuub
Enneruna u cBouxb abredt onocnb csosro xuBora..* (1526; ib. XIX). Tax.
o6p. BOT4YHHA nocnt CMepTH Myma NepexoMnTH BB 06ulylo COGCTBEHHOCTH
WeHol u abreft. [loKynuwHKM Ha3uBalOTh KYNNEHHYI0O HMH BOTYHHY ofllen
BOTYMHOW npopasua—oTua v ero abren: (1525—1526) ,Ce A3b apxuMaHa-
puTd [upacumb [peunctus CHMaHOBAa MOHACTHpA... Kynunu ecms Bb [lpe-
4YUCTHIA AOoMBb y MaTeess y TumoeeeBa cuiHa BoesoauHa, ma y ero abred, y
Bacunbsi, na y aspuna, Genopa, na y Kousa, pa y lNerpywu, na y ©enopa,
na y Muxyne! uxs somuuny, nepesHio OBcsHnkoso* | Yrauuk. aktel, ctp. 102;
cM. Takxe AK., OTH, Do lopHa. 6uita 147, XX, XXIl u ap.).

[psimoe BuipaxeHie yyacTifi cbiHOBeM BB cAbnKaxb N0 HEABHXHMBIMD
MMYyLIECTBAMD HEOQHCKPATHO M HENpepexaemo ABNfAeTcs Bb akTaxb. Bw 1509 r.
MBHANKCE 3eMNAMKM MuTpononuTb W KnuMenTein AeanackeBb TYTOAMHHB Cb
CBOMMH ABTBMM—CBb MukuTOl na cb Anekchtems Cxkpsaboio na cbv HMeanomsb
O6pasuoMs na ¢cb TuMoebemb, MUTpononuuin Bonoctent BEIMBHAND MHTpO-
nonuty y KnumeHTtes ¥ y ero abTeil WXb oTyuHy—pepeBHio MBaku#o Ha phb-
kb Ha Man. Kupwaub; a npombaans HKnumentio H ero abrams nepesHo
3ybuoso—MuTpononuusl moMmoByw: ,A s3b Knumentedt cb» csoumu abTMH
NPOMBHANKM ecMa CBOI OTUMHY, a NMPHUHANH ecMsi Kb Toi nepesHb kb 3ybuosy
NATLECAT: Py6nesb“. 3aThbMb, 3a nocnyxamu cnbayeTs noanuce: ,llo cei
mbHOBON rpamoTh sis MHuwima cs céoums omuoms s Kausmenmoens u
€5 €80€H0 OPaIMbsero Cb MUTPONONMMMMB BONOCTENEMb... 3EMAAMH MBHANH H
AeHbTH MPHUHANM nNATAECATH pybnesb Kb ceoelt paepeBHb Kb HBakuHy no
TOMY, Kakb Bb cedl BbL MBHOBOM rpaMoTh nucaHo, a noanucans A3k HHkuTa
Ha ceil rpamoTh ceoeio pyko“ (Ak., oTHoc. 0 lop. 6uTa Ne 156, XIV). Pe-
anbHoe yyactie AbTeit gckasuiBaeTca Takwke cnbm. aktamu: ,Ce a3 Muxaiino
Konynaess cuinb INpuknoHckaro kynunt ecuu y Camoiina y Oenoposa cbiHa
KyrtapuHa, na y ero weHs y Mapbu y Batawesw nouepu JlonaTuHa, Aa y HX®
coida y EschBbs Mxb OT4MHY... RepesHio Bpyneuws... A nann ecuu Camoiiny, na
ero xent Mapbb, na uxb cuuy Escesbio kb Toil nepesnb... cTo pybness u
noncemunecsiTe py6nesb.. A y Mens y Camoitna v y Moe#t wedo y Mapbu W
y chHa Hawero y EpcbBbfl Ta oTuMHa He npoaaHa, Hu npombHexa.. A rak
Ha Ty NEPEBHO... ABUTCA Kynuas uaM MbHoBHas... U Hamb Camoiny M Xewb
Moeit M cuHy Hawemy OBchbBbiO Ty AepeBHIO... O4HlWAaTH... AuTo Muxainy 8b
To# nepeBHb u BB Ayry yquHuTca y6uiTka, U Hamb Camoiny, u Mmoei wewb
M HaweMy chiHy Th yO6uTku Muxainy u ero abremb nnaTute BCh cnonua; a
KOIl MAC® upodrmuoab, 85 AUUAXE, HA NIOME YOBIMKU 18 0UILHeHbe" (1560—
1561; ibid. XXII). Ha o6opoTht kynueit HanucaHo:...,Kb Cei KynueH s3b Ca-
MOWIO PYKY NPHAONHITD i 83 MCCHbBL €80€€ U 85 CbLHA €80C20 ascmo.® ,Ce
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a3b HMeanv CrenaHoB®b ChiHb YpycoBb Cb CHIHOMB cBoMMB KBaHoM® npo-
nany ecMy Bb MpPOKDB.. Bb AOMBb nped, Boropoavusl... BOTYMHY CBOKO KymNmeH-
Hyw... cenuo CrenaHoBckoe .. A B3anu Mbl 8 HeaHb YpycoBb Cb CHIHOMB
cBoHMb MBaHoMB 33 Ty cBOlO BOTYMHY.. nBb ThicA4M pybnesb neHers. A Ta
Hawa BOTYHMHA... HHOMYy HHKOMY He mnpoaaHa... OTb Kakuxb Kpbnocteit Tob
CBOE€H BOTYHMHH He O4YHCTUMDb, H H3 MHE Hpeant u Ha cuub MoeMb B3aTH...
nsb ThicA4YM py6neeb“... A Ha3agM y NOANHHHHKA KYyN4Yed HanucaHo: Kb CeH
Kynue#t MBaHb YpycoBb BOTYMHY CBOIO Npojant M AeHbrd BCch cnonHa B3An®b
W pyky npunokuns. K ceit xynueit Heans Fleanoss cons somuuny ceorw
npodaas u pvxy npusoxcuast (1643; ib. XXVI). Bwnepsoms cnyyab oteusn
3aknioyaeTd cabnky 3a ceba M 3a culHa. BO BTOPOMBb—O0a NOKYMUKKA, OTELD
H CHiHb, PACMUCHIBAIOTCS KaXabld 3a ceba. Takoe e 3HayeHie uMbioTH M
cnba. aktel, Bb abnt lllapana Backakosa ¢b Tpouukums MaxpuuickuMs Mo-
HacThpeMb 1534 r. npuBeneHa MeWAy NpoYuMb 3aKnagHas Kabana ynoMsHy-
Taro lllapana 1522 r. Taxoro poma: ,Ce #a3b Mukura lllapant CemeHosb
cuiHb [aBpunosa cb ceowmu abTMH, cb HeaHoMb pa c¢b Mwuwow, 3ausnu
ecMs y Tponukaro y Maxpuirbckaro MoHacTHpss y Ka3Haves y Ocada monac-
THIPCKHXD NE€HEerbL Ka3eHHBIXB COPOK® DybneBb feHerb MOCKOBCKHXBL X0AsA-
yuxb oTb [leTposa 3aroBbhbs no PowaectBa XpucToBa, a pocTh Hawb €My
AaTH MO po3ueTy KaKb MAETH Bb NIOOEXb Ha NAThH LWECToH; a MonsKeTs
cpebpo no cpoub, U HamMb eMy AaTH POCTH MO TOMYX'b PO34YeTy:. a Bb cpeb-
pb ecMa u BB pocTy Bch TpH—oaMHB YenoBbKb: KOM Hach BB NHUAxb, Ha
TOMBb cpe6po M pocTb. A Bb TOMDb ecMu cepebpb M BB pPOCTY 3anoXHIH cBoe
cenuo [lonocHHo na gepeBdio [nuHkoBO co BckMB C¢b ThMB, 4TO Kb TOMY
cenuy ¥ kb fepesHb HcTapH notArno... A onpuus MHE Mukutk u MouMb
aAbTeMb HrymeHa loHw cb 6GpaThelo, 6yaeTs HaMb He AC 3eMJIH, H HaMb He
TPOAATH, HH 3aNOXMTH HUKOMY, HH no aywd He RaTH, HHUKOTOPOIO XUTPOCTIIO
He yXUTPHTH, A He 3annaqio 23b MuxkuTa leHerb Ha CPOKB® ¥ MOM nbTH, H—-
Ho ¢l kabana u Kkynd4as rpamora* (AKTH, OTHOC. HO opuaHy. 6ota Ne 52, V).
Ecnu npusHaTh conunapHocTh o6s3aTenscTBa pesynbTaToMb AoGpoBOfiLHAro
cornaileHisi, To O6UWHOCTL BellHLXb> NpaBb oTua M abrelt ocrtaetca BHB
Bcakaro coMHBHia: Bck oHW BMBcTh 3aknagwBaloTs omHO ofllee MMyLEecCTBO,

—.Ce a3 Caseneit Ceprtesd coiHb KonauHuk®s yrneyaHuH®b nocaackif
4enoBbKb, 4a c¢b cBoWUMH 1bTMH ¢b Oenopomb, na cb [lerpoMb, na cb Te-
PEHTbBEMB, JanKM €CMM Bb OOMDb [lpeyuctoil Boropoawun W npenogo6HoMy uio-
notsopuy Kupuny Bhnosepckomy... nBopb cBoin Ha nocank“. [lo dopmynb
HeBonuHa, yyactie abTe#t napurtens ects ¢ukuia Thbmb Gonbe, uTo mapuTens
TOROPHT® fanbe OTL CBOEro €NMHHYHAro nuua: ,mans ecMu“. Ho Ha obopoth
RapcTBEHHONW €CTb MORMWCH, a WMEHHO nepBasa cnbayollan: ,CBALIEHHUKD
Kapnb &b ceit naHoi Bb nbTeit csouxb Mbcro nyxoBHbxb CaBenwbsi CeprieBa
cuHa u 20 dwmeli Ocdopa, da [lempa, da Tepenmin pyrv npuaoxwcuas®.
S10 ywme He duKuUiA, a ydyacTie ¥uUBHXDb nofer Bb cabnkb. AxTb maTtupyercs
1568—9 roaoMb; BOTH APYro# aKTb——OKONO TOro Ke Bpemend (1576). ,Ce-
a3b Oemopb puropbeBb chiHb IOxHoBa cb cBoumu abTMu cb Ypakoms, a
MONHUTBEHHOE HMA ©Oenopb, Aa ¢b FKOBOMB nanH ecMA Bb AOMDb JKHBOHa-
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yansHoW Tpouub... BOTYMHY CBnio CTapuHHYIO BB YrauuckoMb ybaak... A no-
XOUETh NOIHOPHILI HACH MOCTPHYUCH, W UMb MOXKANOBATH HAChL TMOCTPHYH... A
Borb wac» nownets no aywsd, v Hacs nonowuTH y XusowadanoHuie Tpouuw...
M HanHucaTH Nacs Bb BBYHOM ceHaHukb. A 6yneTt Hamb, MHB Oemopy H Mo-
uMb obTeMb Ypaky na $IKoBY W XKeHaMb MXb W ABTEMD 00 Mo BOMUUHL
01620, M HaMb JaTH... 32 TO BOTYMHY CTo pybnesb gmeHerb, uybkMb aywa
Hawa NoMHHATH. A TOI0 BOTYMHOI HAM& s.1adamit 1o cmapunis*. Ha obo-
poTh noanucH: Kb ced maHoR A3b Ypakb Bb oua cBoero Mbcto ©Oenoposo
u 8% csoe pyky npunowuns. Kb ceit paHoit 53b AK0oBD pyKy npunoXuns“.
3nbes HBTL npH3HaKoBB PHKUIM fAaxe Bo BHBIWHMXD ¢opMaxb BHpaXeHii:
Bchk Tpoe sBnsoTcs coBnagbnbuaMu BOTYMHEI M OTYYXNalTL ee Bch, pac-
NPOCTpaHAs MpaBO caMedHOM OOWHOCTH Ha XeHb KW AbTedl cBouxb (Heno-
uMenHosaHHuxb., C. lllymakosa: ,Yrnuuckie aktai® Ne XXXVII u XL). Ecnu
no#igzeMb Bb rnybb CTapHHH, TO HafldeMb. YTO TaMb UYePTH ceMelHofl (B po-
ROBOM) OGWIHOCTH MpaBb Ha HMyllecTBa eue sAcHbe, Teepwe M obwinpHbe:
Hanp., Bb Kynyen 1520 r. yutaems:,Ce 931 UBanbOcionnus cuilb Cyliosa, 1a 3B
WBanbv OpreMeBb cbiHb CiouoBa Kynunu ecMH y 6paThd M y CBOHXBL nne-
MsiHHKKOBB: y OcTadis y OcloHnHa ceiHa, da ¥ e20 dmwmeii—y Heana, da v
Jroga, na y Jlesouths y OcioHuHa cuiHa, da v 20 cba ¥ laswda na y
Htuyan, y Onundopa y Crenanosa chiHa, fa y Mukuts y OpTembesa chHa y
Cywoseixb, Uxb BHITH gepesHio MuTsieso aa gepeBHio Koanuuo®. Cpeau nox-
nuceR nocnyxoee HaxoaWMb cnba. noanuce npopasua: ,flo ceft Kynb4on rpa-
MoTh a3s Heans (cs) c8ouMs 011405 ¥ CBOMMH BAABAMH K CROCK) OPAINBEN)
3eM.0 11poda.as u pyky ceolo npunoxund“ (ibid. Ne LIID). Ecnu 6w yenosbks,
HaNWTaHHLIA WHAKBHUAYaNUCTHYECKHMH MOHATIAMM HBIHBIIHACO BelulHaro npasa,
BO3pa3unb, 4To npoaaBeutb abicTeByeTb, Kakb noBbpeHHHR, To ROBBPAIOIIKMHU
ABNAT CSHE TONbKO OTEUb €ero, Ho U ,6paTba“ (pomHO# K RBOWOPOAHLIE),
T. €. TaKXe CHLIHOBbA MpH OTWaxb, Bb AkT., H3l. OenoToBbiMb-YexoBCKHMDB
(Ne 10), HaxonuMb cypebHoe aBno, Bb KOTOpoMb oTBhTYMKOMD ABNSETCH
~Upuaka AdoHacbesb M Bb CTHa cBoero MbBCTO“: OHDB 3afBNAETHL, UTO UCTEUD
Ywakb, HambpeBaBwiiicas HCKaTb 3eMNH U NOMEHDB ,Ha MOEMb OTUH... fa H
Ha MHb, Ha T'punkd, He sBunca kb cyay“. ,A To, rocnoaWHe (FOBOPHTH OT-
BbTuukb), 3eMnu oTua Moero OdoHacbeBa, na M Mou“., KHa3b ,npucyauns
T 3emnu u noxuu OdoHacwlo W ero chHy I'pund u sentnr natu Ipuak u
ero otuy OdoHackio rpamMoTy mnpasylo GescyaHyo™. TlpeactaBnseMule npuMbphl
6epeMb He no BLIGOPY U3 MHOTOYMCNEHHLIXb HbIHE M3naHiA akTceb, a M3b nep-
Baro nogpyu4Haro co6paHis Hxb W Mornu 6ul ysennuuts Hxb ad. libitum. Ho no-
naraeMb, 4TO Ana 6e3npucTpacTHaro Habniogmatens uUxb OOCTaTouHo: Abno He
Bb KonuuecTBb, a Bb cMuicnbt uxb. [lymaemb, uTo, ecnu 6ul Hesonuuny Moxso
6mino pacnonaraTh TaKMMH e MaTepianaMHd, KakuMH obnafaeMb Mbl HuIHbB,
TO W OHb, HECMOTPS HA CBOE€ MOCTOSHHOE TOAYHHEHie NOHATIAMB ABACTBYIO-
waro Csona, He phuwnncs 6 HacTauBaTk Ha CBOEH TeOpiH.

CamMmo coboiwo pasymbeTcs, YyTO OOWIHOCTL BelIHHIXL MpaB®L poauTenen H
abreid mmbern, nomofHo o6ulHOCTH CYNPYXECKHUXb HWMYILECTB. fIpaBb, CBOM
npenbnul. O603HaYMMB ONMHBD M3b HUXB: OTElLb MPH KI3HH CROEH NOMYCKAETb
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Buiabnt abTent M 6epeTh yacTb Ha MPOXHUTOKBL; ITOK 4YaCTildO OHB pacrnops-
HaeTCs OAWHD; OTCIONA RBAAETCA PAAB TAKWXDb aKTOBb, Bb KOTOPHIXb OTelUb,
OTYYKIasd BOTYMHY, MEXAY NPOYHMb rapaHTHPYETDH HENPHKOCHOBEHHOCTb CAbNKH
® oms Dbmicli cgouxs. Qpyroi cnyyai: B3pocnsuliit ColHb NONy4yaeThb NPH XH3HH
oTua noMbcThe Bb OTBOABL M TaMb 3aBOAMTHL cBoe oTabnsHoe x038ACTBO,
MewAy THBMB POAOBLIA BOTYMHBLI OCTAIOTCA MOAB yNpaBleHieMb OTUA; BO3HH-
KaloTb oTRbNbHLIA MMywecTsa y HeBouiAbneHHaro cuiHa ¢ oTabnoHuis cabnku
06buxb cTopoHsb. Bonpocs, Morb i HeoTabneHHb chiHB® HMBTbL cobcTBEH-
HOe uMyulecTBO, paapbiulaeTcs Bb yTBEPAMTENbHOMB cMbicnbh yme cb npes-
HUXD BpeMEHb: TaKb, WMYLIECTBO yMepliei MaTtepu, ywe no Pyc. lpasab, npu-
HaAnexuTb AbTAMB, XOTS M COCTOMTH BB ynpasneHid BgoBaro otua. Kpomb
HacnbacTBa, ABTH MOrAM NOAy4YUThL CO CTOPOHH cheltianbHbiM gaps. Ho apy-
TUXB HCTOYHWUKOBL npiobphreHia ocobeHHaro umyulecTsa HeoTabneHHbIMH
AbTbMK npeanonoxuTL Heneb3sA: Bce npio6pbTaemoe abTbMHM nyTeMb BO3ME3:-
HulXb cABnokds M Tpyaa cocraenano obuuylo ceMenHyio cobcTBeHHocTs (He-
BONWHB, Apeanonaras cb ApeBHbBHWWXDB BpeMeHBb 6e3ycnoBHO npaBo W oTab-
JIeHHBIXD® M He oTAbneHHbixb nbTel Ha orabneHyl cobcTBEHHOCTL, MeXay
NpOYHMB TOBOPHTDH: ,MEXAY POAHTENsIMH U AbTbMH Mornd 6uThb U TAMOH 06D
uMywecTsb®, M cceinaeTcs Ha Bwpaxedie ycrasa Bnamumipa: ,6paTbs MW
abTH TamoTbCA 0 3aaHMU0®. Ho 3To BHpakeHie o3HayaeTh: 6paThsi HIH
&bTH yucpuaso 6ynyTe TAraThes o HacnbacTeb Mewmay coboiw).

[Mono6Ho ToMy, KaKb OGIIHOCTL WMYILECTBEHHLIXb MpaBb CYNpyrosb No-
CTEeneHHo pa3pywaercs Bo XVII B., n obwHocTs npaBb poauteneit W abren
ocnabnsetcs sakoHamu 80-xb ronosb 3Toro Bbka (cM. TekcTs). Ho Mul roso-
prMb ocnabnaetca“, u6o paspywnTL CTONb NpoyHoe, BEKOBOE co3naHie Ha-
poanaro obmiuHaro npasa Guno Henerxo. [TosToMy OHO COBEpLIEHHO SCHO Bbi-
cTynaeTs gaxe BB caMoMb koHub XVII Btka, ocobeHHo, korma phub ugers
0 Npapaxb BRoBbi-MaTepd M est abrenn. [Mpusenems npumipn: ,Ce a3b BROBa
OrpodtHa [lpokoebesa noun Skoenepa xexa Benwsiwesa 3B abkTvu cBOMMU
¢t HWsaHomb GonwuMb, fa c¢b MBaHOMB MeHuwrMb AxosnesniMu abToMu Bens-
swesa..., yTo npumMbHana s Orpadbua ¢b abrMu csoumu wurymeny lont cb
6paTieo... 3L nombcThba cBoero BB Yraunukomb ybanb... nyctows uwkuHo...
a NpoTHBbL Toro BuIMbBHHna A BRoBa OrpodbHa cb ABTMM cBOMMM ¥y Hero WUTy-
MeHa IOHbl... M3B MOHACTHIPBLCKOR WX BOTHUWHLI Bb nNycTowMd TepeHnHb yer-
BepuK®b nawsu... U kv gonpocy crath ceiHy MoeMy HBauy GonbuioMy BB no-
MbcTHOMB npukasb, a Mub Orpaeent cb coiHOMB e cBowMb HBaHoMB Xe
MEHUNMB Kb monpocy cTaTh Ha Yrneuk... M Bnpeav Muk... u abtamb MouMB
¥ WeHaMD HMXb W AbTAMB N0 Tolt maueert npombHHOR nycTowH... abna HETH
M Tol NPOMBHHOKL MYCTOWLI HaMs He 84adwmbs. A 6yne MH.., x0Ta
Bb ManoMb Bb YeMb He yCTOMMBL, M Ha MHE Baoek Orpaeedt W Ha nb-
TAXDL MOMXb... M HAa XeHaxb HMXb WM Ha 0bTaxb B3ATh... 332 HEyCTOHKY
100 py6nei neHerv“. Ha o6oport noanucd Ttakis: ,Kb ceir mbHOBHOM
3anucH cena Boi:xpeceﬂcxaro Bockpecenbckott nonbt [Hiomuas HeaHoBb
BMbCTO nouepH cBoei myxoBHoH—BHOBH Arpenbunl [lpoxkonwesn nouepu
Skosnesckie eHbl Benbswesa, no (es) senbHbio, pyky npunoxunbs. Kb
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ceit mbHoBHOW 3anucu Anexchbit BapanueeBb BMBCcTOo HBana 6onbweso aa
HUsana MenbleBo Benbsiwesa, no uxb Bentublo, pyky npunoxuns* (C. A,
Lilymakosa: , Yrauu. akte® Ne LXXVIIIL, 1692 r. Hano untaTs 7200 cM. akTb 97).
Kto xe 6unb cobcTBeHHHKOMB HMbHis: BAOBa, MnH ABa ea chiHa? Ecnu BRosa,
To 3a4bMb CHLIHOBLA HE TONMLKO y4acTBYIOTH BB cabnkb, Ho abACTBYTB 0TH
CBOEro JIHUa NpH €s NOAMWUCH W yTBepxaeHin? JIHWbL Toraa, KOraa HacTynaetb
ceMefiHbIH pa3nbnb, YneHH CeMbH MONYHYAOTH JIHYHLIA MpaBa Ha 4acTH obuiaro
nmywectna (cM. ibid, Ne XCVII, o Thxb xe nuuaxs). OTusl cemelcTB®L BB
konud XVII[ B. nuwyTs yke Bceraa TonbKo OTH CBOEro jauua.

Onxo nocnbanee sambuanie: 3awbMb MH HacTaMBaeMb TaKb Ha BO3CTa-
HOBJIEHIH OTXHBWHUXD MOPAAKOBD OOUIECEMEMHHIXD WHCTUTYTOR®L, CTOMbL Rane-
KHXb OTb HuiHB nbiAcTeylowaro npasa? Pasymberca, oHu u camn no cebb
LOPOrK ANSl HacCh, KaKb HCTopHueckas ucTHHa. Ho otwunu nu ouu? Hecpas-
HeHHo bonbiuias Macca xuTened Pocciu ¥ Tenepe nopuuHseTcs HE HasanaMb
Cseona, a ThMb HOpMaM®h, KOTOPHLIA MEl HHOrAa OTKa3blBAEMCS NONYCTHTL JaAXe
Bb chbaoit crtapunb. DTH ,npeBHOCTH npaBa“ CyTb BeCbMa XHBasi HOBOCTb.
BuTbh MOXeT®, OHM 3akNO4aKTb Bb cebb Kakis-HWOYAb NOCTOMHCTBA, KpoMb,
cBoed nonrosbYHOCTH: HO ecnu HayyHoe npasosbabdie 6yneTs HMXBL HCHOPH-
poBaTb, TO MpaKTHKA MONABHO o6peyeTb WXb Ha TH6Enb.

111. Podossta umyuiecmaa.

3akanuuBasd phub 061 obweceMeiHEXB HMYWECTBaXbL, CYMTAEMDb He
NUUWHHMD QONONHHTE CKa3aHHOE Bb Halel KHHMB 0 podossiys UMYHLECINBAXH,
Bb 4aCTHOCTH O MPOMCXOXAEHIM mnpaBa pomoBoro Bblkyna. Mb 3HaeM®b, 4TO
cyulecTByioTh MHBHIA 0 npUyMHaxb BO3HUKHOBEHIS BHIKYNa pPOROBHIXD HMY-
wecTsb, He WMBoOWHXDL HUvero obwaro cb npaBoMb popoBoro cosnanbHis,
Bb Busy aToro oueHb BawHO HMETH Bb BUINY CHlyvyad MPHCYKAEHis npasa Bul-
Kyna 00 u3fadis MasbcTHaro 3akowa o ToMb Bb CynebHurd uapckomn. OauHb
M3b TaKHXb ClyyaeBb, ONYy6NUKOBAHHBIK NaBHO, HE 06paTHNB Ha cebs BHUMa-
Hifa uacnbposarteneii; MH rosopumb o TamebHomb abnk 1534 ropa, Haneua-
TaHHOMb Bb ,AKT., OTHOC. A0 iopHa. 6uita™ (Ne 52, IV). Bb anbno meway
HlapanoM® M MaxpuUICKMMBL MOHACTHpPEMb Bb KaueCTBb TPeTbAro nuuUA BCTY-
nund 6pats lllapana JlesouTiit M 3assun®s cnba.: ,npoaanmb, rocnoiHHe,
Hawb Opath Lllapant MaTepu Hawe# AHHH Kynmio cenuo [TonocHHo U nepesHIo
TnHKoBO, a TO gomuuma Hawa, a 6paThb. rocnoguHe, Mol npoaaeTsb (e3s
Moezo @1doma, W A3b, TocnoauHe, TO CENLO W AEPEBHIO BHKYNNO, a BefH,
rocrnofMHe, Bb IeHraxb Cpokb AaTh“. Ha 2To ucTeus, npeacrasuTens MoHa-
CTRIpS, BO3Pa3un®b, 4TO BB Kynuedt Kabanbd mpu npogaxb BoTuuH® 6patd Llla-
pana JlesouTil wanucans 8s nocayxaxs. Ho camb mnponaseut 3asBuns:
.A3Bb, rocnoarHe, 6pata csoero nucands 3a ouu“. M kus3w HBanb Bacunbe-
BHub Benbnb Heabmuuky.. ,Ha JleBOHTIM nepeBecTH Mo 3amucH CTO ABaf-
UaTh py6neeb, Ia M 3a NOMONOHOKL 3a lWyby 3a KYHLIO NATL Py6nessb, Aa
pocTb Ha Th meHru Ha gBa ropa gonpasuTH, a cenuo [lomocvHo u [nuu-
koBO oTAaTH JleBoHTbio“. TakuMb 06pa3oMb MpaBO Ha BHIKYNDL NONYYaeTh
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6rarb npogasua MOTOMY, 4TO ,BOTHMHA HaWa", T. €. MPHHARAEXHTD pOAY;
npaBo 3TO OHb MOrb MOTEPATH, ecid Obl NOANMCANCs Ha KyndeA Bb nocny-
xaxb. Cnbaos., Bch cywectBeHHblss noctanosnedis CyanebHuka uap. HCMONHA-
nuce Raponro 1o u3paHia atoro Cype6huka. CBepxb TOro, CywlecTBOBano npa-
BHNO, YTO MPOJAOIIIA PONOBYIO BOTYHHY 0653aHBb IO MPOLaXH 3asBUTb O TOMDB
POACTBEHHHKAMb

H.
Mipoicxosk neHie npesHe-pycckaro ofiuHHaro sempesrafbuis.

CyuwiecTsoBanie obuuHaro 3emnesnanbuis Bb Mockosckoit Pycn XIV-—
XVil 88, He noasepraeTcst coMHbHil0 HUKBMB (HAM MOYTH HUKEMB).

MouTH eauHorsacHoe MHEHie rocnoacTsyeTtb W Mo BonpocaMdb O ApeBHbA-
{IEMB BOUCTOPHYECKOMD OHITIH OGWIHHDL (POLOBBIX® HMNH TEPPHUTOPiaNbHBIXD )
ero npuaHaeand kakk B. H. Yuyepuus u C. M. Conosbessb, Takb u H. [
Btnsesb, paBHO Kakb MNPH3HAITD W COBpeMeHHble HaMb u3cnbposartenu
obwuHHaro Hadana., Mab atoro cornacHaro npusHadis suiabnserca B. H. Cep-
rkeenys.

3aThMb Sonmblioe pasHornacie cywecTsyeTs NO BOMpOCY: CBA3aHa fu
oduwMHa MOCKOBCKOM 3MOXM TeHeTHYeCKHM Cb NepBobsITHOW (POAOBOIO, WIH
Teppuropianbnmo)? [Tpexuie ucnbpoBaTtenu pasabaunyce no aToMy BOnNpocy
Ha nea nareps: Yuuepuusb, ConoBbeBb W r. MunOKOBL oTpuuany 3Ty c3a3b;
Btnaesb cuutan®d ee HecomHbHHOow. Hosbiulie nucatenn aknawTb onmHTH
O6BACHHUTL Mepexolb OTb POROBLIXH O6LIMHDB Kb TEPPHTOPiabHHIMB, NPH NO-
Mows ¢aktorb XVI u XVII BB. ¥ npu coabicTeiv ananorin asneHit sanpyru
y 3anagHeXb cnaBaHb, [IpieMbl, pesynsTaTel M gawe mnoH4aTtie o6b obwuHb
fp¥ 3TOM® BeCbMa pO3/IMYECTBYETb, HO 3alaya OCTaeTCsl TOK He.

OctaHoBuMCH cHavana Ha MHbBHIM, oTpuuaowemb Boobuwe apesHbiAwWwee
6uitie obuwunHaro aemnesnanbuia. [pod. CeprbeBuyt yTBepxnaets, uTo pyc-
ckas 3eMenbHast o6uiMHa, u3BbctHas no aktamb XVI u XVII BB., nporcxoouTs
HE W3b MHMMOH nNepBoOLITHOW OOWMHEI (KOTOPOH He CYLEecTBOBano); oHa
ssnsetcs Bb koHub XV B. Benbncrsie woHbHckauin 3zemens B. kH. HMsaHoMb
BacunbesuyeMB: 3TH 3eMIH, OTHATHIA Y MPEXHUXD BnanbnbueBb-604pB HOB-
FOPORCKHXD, NepeflaHl Bo BnaabHie KpecTbfHaMb, y KOTOPHXB MOTOMB YTBEp-
annoch obuMHHOe NpaBo. TaKoH BLHIBOADL [ONYYEHD YBaKaeMbiMb YYEHBIMB
M3b HU3YYeHIA HMDB ONHOCTOPOHHArO MaTepiana, UMEHHO HOBrOPOACKHXb MUCUO-
BbiXb KHHIMb. OKa3wBaeTcs, 4YTO HO OTHATIA 3eMenb Yy HOBFOPOACKHXBL 604pb
M MOHACTHIDEH HUKaKWXBL OCLIMHHLIXD MNOPAAKOBBL Ha 3eMnsixb B. Hosropoaa
OTbICKATh HENb3A. 3TH 3€MNM NPHHALNEWAaNH YacTHHMBL BnaabibUuaMb—BOT-
YHHHMKAMDB, a OTHIOAbL He KpPecTbAHAMb WKW HUXDb obWHHaMb BoTb nomnHu-
noir cnoBa B. H. Ceprbesnua: ,Hayuyenie nHcCUOBLIXL HOBrOPOACKHXD KHHIB
abnaeTs cobepuIeHHO SCHHIMBL OTCYTCTBie Yy Hach Bb APEBHOCTH 3EMENbHOM
COGCTBEHHOCTH KPECTBAHCKHXbL OOWHHDL, 8Ce KPECIbAHCKNE 3eMACBAADIHIC
BOIHNKAO Y HACH UIb 3CMEAL, OMNUCAHHBXG HA 20¢ydaps. Beb xoudu-
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cxoBaHHHA MBaHOMB BacunbeBuueMb 3eMnu COCTABAROTD 720 COGCIRBEHHOCHLL
M MpejloCTaBARKIOTCA HMb MNH BB ycnoBHoe Bnandbuie nombuMkoss unu Bb
obpouHoe Bnanbuwie KpecTbsAHE, KOTOphle U npexae cuabnu HAa HHXD No no-
PAOHBIMDB, 3aKMNOYEHHBIMD Cb NPEXHUMU COOCTBEHHUKAMHU.., BosHUKaeTD BONpPOCH,
KOMY NpHHaanexano sTo npexkapHoe Bnanbuie: ubnoi obwuut wnu otakne-
HBIMB KpecTbaHaMb? [lake 3To He 6bino onpeatnexo. [To NHUCUOBLIMD KHHTaMb
oTAbAbHBIE yHACTKH NOKasaHul 3a oTABNIBHHMH KPECThSIHAMM; OHH, HAO NonaraTh
M CyTh Blaabnbuel 3THXB Y4acTKOB®L, a He ofwwuHa, Ho BbL smo xce apeun
BICHBUC NOABIAIOMCIH U HIBKOMOPSIA VCI08IA, NPU HAAUUHOCINU KOO
PHINE MONCCIE IAPOOUMBCA MBIC.2L 0 NPABAXE UIbAOIH OCUGUNL HA IEMAU
M BOOM HAPH U 8CANKA0 KHA3A... Packnanku HoBaro o6poka Mexay otaban-
HBIMHM uYNeHaMHK CTaHOBATCA ABNOMB BchXb KpecTbsiHb, T. €. o6MHH, a BMBCTh
Cb 3THMMDb HOMKHA 3aPOAHTBCA M MbIC/b, YTO 3eMNa—obWUHHAA. YTO XKe Ka-
caeTcsi y20diit, NPUHAANENKAWHXD NPEXHHMD roCNodaMb, Hamp., 03epb, TO OHH
npaso sanucskisaionica 3a BebMH kpecTbsiHaMyu noanexawaro uMbuin™ (dpes-
HOCTH pyc. npaBsa, T. 3. Cn6. 1903 r., ctp. 32—--33).

OTabnbHbIA NONOXKEHIA 3TOH CXeMbl MPOUCXONKIEHIA OoOWMHHArO 3emne-
BnanbHia yTBepxpaioTcs M Bb APYruxb MbcTax® KHMrH TOro e aBTopa. Takb,
pascmaTpusas uscnbnoeanis r. Coxonosckaro, npog. Cepriesuus (cTp. 427—
428 1. c.) rosopurs: ,I'. CoxonoBckiit cocTaBUAB NpPeKPACHYO KapTHHY Celib-
ckont obwuHe Bb XVI u XVII B... KpecTbsHckia o6WMHH pacnopskanTes
CBOMMH 3eMNAMH, OHb MBHSIOTCA, UXD yYaCTKH OTAAIOTH HOBHIMB [OCENEHUAMb,
y HHUXBb ecTb ofbwie nyra, mbca, osepa, oHb samumaoTs cBoe BnanbHie Ha
cynb M T. 8.; BCe 3TO BEPHO; HO BCE BTO €O BHCPAIINALO OHA W HA 3eM-
AAXE, KOBLOPHA COCIMABARIU  HACHNHYIO OGCINBCHHOCHLL HOBrOPOACKHUXD
6osipb H Gosipuileksb, a MBaHoMb BacunbeesdyeMb OCTaBNEHB 32 KPECTbSAHAMH,
["-Hy e CoxonoBcKOMy BCE 3TO MPEACTABNIAETCS CTAPONABHHMB HCKOHHbLIMDB
aABneHieMBb.

OsaHaxo, np1 ATOMB BO3HHKaeTh UbBNLIA pARD HenoyMbHIif, H3B KOTOPLIXD
HbKoTOpble pa3spbwalTcs Ha cTpaHWUaxb Toil e KHUru, Takb, camo cobowo
pasyMbercs, 4To 4acTHbIA PakTb KOHPHCKAUIM HOBrOPOACKHXDB 3eMeNib HHKAKb
HENb3A NOCTaBHUTb HMCXOAHLIMB NMYHKTOMBL o6wHHHAaro 3emnebnanbhia ubnon
Poccin. O6winHu cyutectBoBanu Bb XIV, XV u XVI BB. He Tonbko Ha 3eM-
naxsb, Hbkoria npuHaanexaswuxb B. Hosroposy u ero Gospamb (M KondH-
cKoBaHHbIXb HBanom®b Ill), Ho noBcembcTHO, Mexay nNpouuMD Ha KOPEHHHIXD
pnanbHisixt goma Kanutol. DTo u npusHaets notomb B. M. Ceprbesuus, a
Tak, 06p. pakTb KoHdpuckauin HUsanomsb [ll-mb HOBropoackuxb 3emens UMbeTb
nuille 3HaveHie npumbpa ABAeHin, mMorywmuxsb 6HTL Besnb M Bcerpa.

Hanbe, o6uiunHoe 3emneBnagbHie, no cnoeaM® caMoro npod. Ceprbesuua,
BO3HHKAaeTb He Toneko BcnbacTeie koHpHCKkaUin, HO W Ha BChbXb 3eMAsAXs,
NpHHAANEKalKXb BENHKOMY KHaslo MockoBckoMy (npnb6aBuMB—H APYFrHMBb
KHA3LAMDB), KaKMMDBb Obl NyTeMb 3TH 3eMNH HHU Obinu npiobpbTeHH KHA3LAMHM,
KaKb-TO. KYNnew, AapcTBEHHLIMU ¥ 3aBbllaTenbHuiMM akTaMmu. Ecnn Ttaks, TO
obpasosadie obwuHHaro 3emnesnaabHia coBchbMb CTaHOBUTCA BB CTOPOHH OTB
ABneHin 3axsara 3emens Msanomb lll-Mb unu kbMb-nubo apyrumsb, Hakoneuw,
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ecny obuiMHHoe 3eMmnesnainbHie Bo3HMKaeTd He3aBHCHMMO OTBb norpoma B. Hos-
ropoaa UsaHomb Ill Ha BCAKHXD 3eMNAXD BENHKUXDL KHSA3EA, TO CTAHOBUTCA
O4YEBHAHLIMbL, YTO 3TOTb BHUADL 3eMneBnagbHis Morb NoABUTLCH Cb HE3anNaMsT-
HBIXb BpPEMEHDB, T. €, Cb Thxb BpeMeHb, Korga KHA3bs Hadanu npiobpbraTh
3eMNM, @ He ,CO BYEPAUIHA20 OHA". DTO TaKkKe npusHaeTs B. U. Cepriernys.
»Kakb 6b HM BO3HHKINA YACTHA COBCTBEHHOCTD (BEMMKHUXD KHA3EHR), NyTeMb KYy-
nens MNY KoHdHCKALiM, €cnu TONbKO OHa He OTHAaBanachb CNYXHILIMB JOAAM &,
OHa NpeRocTaBNANach Bb 06poYHOE MONb30BaHie KPECTLSHB M HA HeH BO3HUKANO
snanbHie KPeCTbAHCKUXB OOUIMHB, O KOTOPOMB KPeCTbAHE BbIpaafiucb TaKb:
3eMnsA LUapA M BenuKaro KHA3sd, a Hawero Bnanbhia. [lepssie Takie onbiTwl
MOTAH BO3HUKHYTL a5 Konuss N/17 8. (ib. cTp. 423). 310 yKe He ,cCoO Bue-
pawHsaro aua“. Ho noyemy umenHo cb koHua XIV B.? Yrto npousowno HoBaro
8b koHub artoro Bhkka? Bb apyromb MBCcTh aBTOpBL roBOpHTH yXe O no.io-
aunrs X1V s.: ,Mockosckie rocysapu cb non. XIV B. BCcTynaioTs Ha nyTe
IBAPOKUXD 3eMENbHEXD npiobpbTeHiil, oHH npucoenuHsawTL kb Mocksb cena,
M BonocTH, U ubnuifa yabnel ¥ KHsKeHid, NpH 4YeMDb 3EMAU ONACHBIXB W He-
YyrOfHbIXD> WMDB NHUB, KOHEYHO, KOHPHUCKYHTCS M nepenarTcs BbpHHMDB Chy-
raMb, WM OCTABASIOTCA 3a KpecTbsiHAMU“,

Hapgo nonarartb, 4yto HbBTH NpHYHMHD NpPH3HATL BO3MOWHOCTb Thxb Me
ABneHiAi M uxb nocnbAcTBiM M Bo BpeMeHa Gonbe apesnin (X, Xil BB.),
XoTs On W BB MeHbllWXb pasMbpaxs. Meway TtMb npod. Ceprbesnyn ab-
naeTt NPOTHBONONOWHLIA BuBoAb: ,JipeBHocTH no-MockoBckia v Mockosckis
ONMHAKOBO HAWIW APEBHOCTH; HO OHb OuYEeHh Mano HPYrb Ha JApyra MNOXOXH,
Oo Mocksb 2oemodemayroniiic s 3eMA0B.1A016 161 — CB0CICMCUBCO0-
cmeennurs; 8b Mocksb recnoactsywowiin THnb 3emnesnanbHis—3aBUCHMBIA
OTb npasuTenncTBa 3emnesnanbneus. fHa nousm xonghuckaiiu vactHon 3e-
MenbHO# COGCTBEHHOCTH, MPOH3BENEHHON BB FPOMafHLXB pasMbpaxb, BO3HHM-
KaeTb Kakb noMbCcTHoe Bnaabhie, Tak® W nenssincmuoe dpearett Pycu semne-
BRanbHie KPECTLAHCKUXD OOWIKHDL, KOTOPOE, OAHAKO, CHLCMUHYNIHO MONCCING
npespaniumscs 85 3eMACB.AA0IHIC CAYHCUABLYE, @ KPECThAHE-OBLHHHUKH
M3b FOCYAapeBHXD 4YEPHOCOWHLIXD NN cTaTh kKpbnocTHeMH (sic.)® (cTp. 40).
Cb 3THMH NONOXEHIIMH TPYAHO COrJIACKTLCS,

lMoueMy kHA3bA 3eMckoit (BbueBoit) PycH He MOrnM COCPesoTOUUTL Macchl
3eMeNb Bb CBOMXDB DyKaxb M NOTOMb NepeaaBaTh 3€MNI0 KPeCTbSHAMb Ha
HaogHOMD WNM OOWHMHHOMB npash?

Mofomy, otebuaers B. Y. Cepriesuyb (ibid., ctp. 37), uto ,npn Hes-
HAYHTENLHOCTH Pa3MBpOBD APEeBHHXB KHAWEHIN, NPUGNU3UTENILHOMD paBEeHCTBH
CHN'L MPOTHBHHKOB® H HEOGXOAHMOCTH MNPH 3THXDB YCNOBIAXb BbL KOMNPOMHC-
€axb, 3TH KOHDHCKaLiM He MOrN¥ NOCTHraTh GonblUMXbL paaMbpoBs, a 3emnw,
Taxb ROGLITHIS, NPENOCTABAATLCS Bb NOAL30BaHie KPecTbaHb. Xopowo, ecau
BXb OLITO NOCTATOYHO AN HYWAD CaMOTo KHs3s-no6bautens u ero 6anxai-
IIHXD NOMOWHUKOBB*. 3abCk HAIL'L MOYTEHHHN YYEHBIH OfSITh FOBOPHTDL HCKITIO-
YHTENbHO O KoHGMCKAUiM M 3a6HBaeTb O HONYLIEHHHIXb HMDb ApYruxs (Mup-
HBIXB) crocoboBb npio6phbTeHiss HMyWwecCTBb KHA3LMU. Ho W koHbHcKauis BB
3emckoit (sbyeBoii) nepioa NO BpeMeHaMBb NPOM3BOAMNACL Bb OFPOMHHIXB
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paambpaxb: Takb Bch cnoasmmHukM KieBckaro kHA3d, npuHywpgeHHaro 66,
waTbh Ha Bonbius, nUwHnuce cBOAXBL cenb M UMbBHIA BB KieBcko# zemnt. Bo
[anuuxof 3emMnb ennnospemenno u3buTo KHA3LAMM 500 6osipb M HMMyuwecTBa
HUxb KOHpuckoBaHbt (cM. Boitie 63). Bb Poctosckon semnt nobbautens Bce-
BonoAb 3abpanb Bch Pocrosckis cena 6osapckia (1177 r.; cm. seiwe crp. 31).

OTpHuad BO3MOMHOCTbL LIKPOKAro npuMbHeHis KoHpUCKAUIH BBL 3EMCKOM -
(yabneHoBbueson) nepioas, B. H. CeprbeBuys yrBepxnaers, urto ,8b Moc-
KOBCKOMb rocynapcteb Onina npoussefeHa couiafibHas pedopMa BENTHKOM BaM-
HOCTH, €efBa NH ROCTaTO4HO oTMbueHHaR Hauwel HcTopied: noleMmenbHas Cco6-
CTBEHHOCTL M3b PyKb 609pb ¥ GosipHIIEKD nepewna Bh pykd paboyaro Ha-
cenedisn“. Hctopin He Tonbko He oTMbTHNA 3TOro, HO eNHHORYWHO CBHAbTENS-
cTByeTb, 4To Bb MockoBcKOM® rocysapcTsh orpoMHui 3anach 4EPHHXD 3eMenb
nepewend Bb PykH 60Apb U abTedt GOAPCKUXDB, Bb CHAY 4Ero HapoAHOE OMNo-
yedie, npeobnanasuiee Bb Bb4eBod nepioab, ycTyiuno MbcTo ABOPAHCKON MH-
nKuiK, noka 3Ta nocnbiHsAS Bb CBOK O4epelb He cracoBania Nepeiab cosijat-
4HHOIO.

Ho Bo3BpaTHMCA Kb ApYrdMb HMCTOHYHUKAMDB KHAMECKOW COBCTBEHHOCTH.
Kakb Bb 1-n nepionb Hawen HCTOpiM, Takb K Bb MockoBcKOM® rocynapctsb
NUYHBIA MMYIUECTBA KHH3ed (BEeMHKUXDb M APYrHxb) OOLIKHOBEHHO HMEHYIOTCH
,CENlaMM KYTJIEHHBIMH“; OTCIORA 3aKnio4aeMb, HTO I'MaBHHH cnocobb npiobph-
TeHis 3eMeNb KHA3LAMM CYTh BO3ME3NHLIS W OTHACTH 6e3BO3ME3MHMIN YACTHER
cabnku. Mpumbposb npiobpbTedis 3emens ApPeBHHMH KHA3LAMM NOCPEACTBOMB
3THXD CNoco608L MOXHO yKa3aTb HeMano., [ocTaTouHO BCrOMHHTL, 4TO B.
Hoeropoas Buaknb ans ce6s BENHKYIO OMACHOCT: Bb [OKYyNKaxb 3eMelb
KHS3bSIMH Ha ero TeppHTopiM H BocnpeTunt ee. Ho MoxeT®b 6uiTb BB  HCTO-
piu obuiMHHaro 3eMnesnanbHis coBchbMb HBTb HYXAL TOBOPUTH O NUHHON CO6-
CTBEHHOCTH KHS3€il.

O6wuunoe 3emnesnanbHie cywecTsyeTsh (Kakb n3BhCTHO) HE HA 3EMASAXD
NIMYHO MpPHHALNENAUHXD Besl. KHA3bAMDB (H HUCKOMbLKO He CBA3aHO Cb TaKHMb
X4PAKTEPOMb 3THXD 3€MeNb), a Ha 3eMNAXD YEPHLIXB. MO YCTAaHOBHBIIEMYCH
(v coBepiIeHHO NPaBHIIbHOMY) MHBHI0O, YePHHS 3eMAH OTIHYAITCH 0T YACTHHIXD
MMyLIECTBL BEJl. KHA3% W T. H. NBOPLOBHXB. Ha nepsbixb kpecTbaue (Bna-
abnbuUL 3THXD 3eMeslb) YNPABNANUCH TOCYAapCTBEHHHIMH OTpaHaMH—BONOCTE-
naMu M HaMBCTHHKAMH; HANpPOTHBL, Hacenexie ABOPHOBHXD BOTY BnA-
NOCb NOCEJILCKUMH ¥ NMPHKA3UMKAMU; NIEpBLe MIATHAW NaHb, BTOpPHE- 06pOKB
(4acTHO-Bnanbnbyeckylo PeHTy); XOTs BrnocnbacTsin, 0cO6EHHO CO BpeMeHH
OTMbBHE HaMBCTHHYLATO KOPMIIEeHis, TepMUHDb, ,OOPOKBL“ Havanbs pacnpoctpa-
HATLCA M Ha JAEHEXHBE NIaTeXH HepPHOCOWHBIXD KPECTbAHB, HO YKa3aHHIA
pasnuyist AOMMAM A0 KoHUA MockoBcKaro rocyAapcTsa, Koraa ABOPUOBLISA HMY-
IECTBA CAUNHUCH Cb YEPHHIMH; BNPOYEMB TO¥E pa3nHyie ABMUNOCH TNOTOMD
BHOBbL MONb MMEHEMB TOCYNapPCTBEHHHXDb (Ka3eHHHIXB) 3eMens W YABNbHBIXL.
.Bb nyxoBHHxb rpaMoTaxb KHase# XIV B, KHA3bA oO4eHb HCHO pa3NUyALTD
CBOM cena, npio6phTeHHHWA 4acTHLIMH COCO6aMu, OTH BONOCTEH, Ha KOTOPHS
NPOCTHPAIOTCA WXL NpaBa Cyaa M AaHW. BonoctH, KoHeuHo, Ouinu HaceneHul
kpecTbsiHamu. [Tpod. Ceprbesudb oTBepraeTh yCTaHOBNEHHOE pa3nudie 6e3nb
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NOCTATOYHLIX® OCHOBA@HIH, CChiNAasicb TOMBKO Ha TO, 4TO B. KHA3bS pacliop:-
Wanucb MHOrga YEepHLIMM 3EMNISAAMH, XKanys HXb 4acTHeIMb nuuamb, Ho sen,
KHA3bA 6uinuM rocynapsmu, U camb B. K. Cepriesuus y6bautenbHo pokaswi-
BaeTh, 4To y MOCKOBCKMXDB KHA3ed 6biI0 ¥ HacTHOE M rocyfapcTBEHHOE Bna-
ntuie (cTp. 24), u 4to MHbBHie KaBenuHa o BOTYHHHOMD xapakTepb rocymap-
crBa, Kakb 06e3pa3nuyiy 4YacTHBIXB M rOCyLapCTBEHHLIXH Mpasb, HEOCHO-
BaTenkbHo.

[ToaToMy HBTH HUKaKMXB OCHOBaHiH npeanonaraTL, YTO BO3HHUKHOBEHie
obuiHHaro 3emnesnanbHisi CBA3aHO Cb KaKMMU-NHOB0 HOBLIMHM TMpaBaMH BACTH
Mockosckuxb Ben. KHsA3eil, ¥ NpoTHBoONonaraTe APeBHOCTH Ao-Mockockis Moc-
KOBCKUM®B; 3TO 6mino 6ul MOHATHO cb Touku 3pbHia KasenuHa u ero nocnk-
nosaTeneil, a He ¢b ToukH 3pbHis npod. Ceprbesuua,

CyuiecTByeTd NM, OOHAKO, rocylapcTe. WMyllecTBa Bb ApeBHbAwed ne-
pioab, Bb ocobeHHocTH TaMb, rab BepxoBHas BnacTb NpuHHagnexana He
KHA3LAMDB, a Bhuy? B. U. CeprbeBnub BecbMa y6bauTenbHo AokasuBaeTh, YTO
rocynapCTBEHHHSI WMYLIECTBAa Bb TOYHOMB CMBICNE CylLIecTBYylOTH Cb camaro
H3aYana rocynapcTBEHHOM XHU3HH Kakb Bb KHSXKECTBaxb, TaKb H Bb pecnybnu-
Kaxb - -Hosropoacko#t u [lckosckoit Mul npubaBHMM®B, 4TO 3TH MMyLLECTBa Bb
Kaxaon semMab Obin¥ BecbMa OGIIMPHH; 3TO OLINM He TOMLKO ABOPUW H Mp.,
HO ¥ ubnbia BonocTH; Wanp, Bb lannuxoit 3emnt Koncmuis u apyria eono-
cTH, KOTOpHA oTpaBaeMul O6uln¥ MBCTHHMB 60ApaMb BB YrnpaeneHie H Bb
MoNb30BaHie ,opyxHHKaMb* (cM. BHWe cTp. 65).

OctaBanock TonbkO MATH Aanblleé ¥ NpH3HaThL, 4To W Ha Hosropoackoi
TEppUTOPiH HHYTO He MOrNOo NpensiTcTBOBaThL o6pa3oBaHil oflIMHHArO 3eMne-
BnanbHisn Ha rocynapcTBEHHHIXBb 3eMnAxb !). A 3TO M ecTb MOMNIMHHASE M He-
comHbHHas cpena obpasoBaHig obmmHHaro 3semnesnagbHis. Ha rocyrapcreen-
HBIXD 3EMNIIXDb, T. €. TaKHXb, Ha KOTOPHXDL He MPOCTUPANIOCh HHYBE YaCTHOE
NpaBo HH KHA3eH HH 60Apb, HMMEHHO M MOrfI0 JerKko BO3HHKHYThL mnpeacTa-
BlieHie HAcCeNABIUHXD MXb KPECTbAHB O MNPUHAANEXHOCTH 3EMJIH HMDb U HXb
ofiMHaMB M HUKOMY napyroMmy, kpomb oOTBjIe4yeHHAaro npaBa roCyAapcTea,
CTONb Xe fanexaro oTh peanbHuXb OCHOBB, Kakb npaBo Boxie Ha Bcio 3emno,
Tonoko 3abck U Morna Bo3HHKHYTL GopMyna, YacTo MOTOMb 1OBTOPABIIASACA: , TO
semnsa Boxis, ma rocymapesa, a Hawe snanbHie“.

Mpod. Ceprtesn4t He obbsicHAeTb HaMb, 4YbM Bnagbnsuyeckis npaea
neMany Ha TOCyRapCTBEHHBIXB 3eMNAXb, H KaKb OHW pacnpeabnsnuce. [Nono-
HH¥MDb, Bb KHSKECTBAXDL HaCTHOE NpaBO HA HHXb NMPUHHAANENANO KHA3LSAMD, HO
Bb pecnybnuxaxn? [lonaraems, uTo Bo BChXDb pycCcKHXb 3eMnsixb OpeBHbH-

'} TemHoe uasbcTie 06 arpaphbixb 6esnopsskaxs 8o [Nexkopd BB 1485 r. Hukaxb He
MOMeTDd ObiTh WCTONKOBAHO BB CMuCAB nonuiTkM 60Apn BBECTH GapliuHy: pbub wna Toraa
0 TOMb, ,,KaKO CMEpRAMDB U3b BBKOBL BhBUHLIX® KWA3I0 dunb dasmu u Ilckogy w Beaxiu pa-
60Tl ypounun®. [locanuuku, 60Spe H KWUTbH NIIOAH CTOATHL 32 CMEPAOBD H XKENATb HCMOL-
HUTb BONIO B, KHA3A, YepHble e noav—unennt MNckosekaro pbya—uayTs npoTues, CuntaeMs
HeCOMHBHHBIMDB, 4TO ABNO HAETH O KPecTbAHAXD, MMBUIKXD HA TOCYNAPCTBEHHLIXD 3EMARXD
(cM. TexcTd Hawen weuru cTp. 33— 34 u npum.).
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waro nepioga OAMHAKOBO MPaBO 3TO MPHHAANEKANO TOCYAAPCTBY, a HE KHA3IW,
KaKb 4acTHoMy nnuy. KHa3ba npassilie eCTECTBEHHO pacNoOPAKaNuch STHMH 3aM-
nsMu, u6o MMB NpPUHAANe}ana BepxoBHAas BRAacThL TOYHO TaKb, Kakb H Bb
Mockst (cM. BB TekcTh Halleil KHHUMM O NOMXaNOBaHiK KHA3EMb NYCTOR—HUYbEN
ropui—NevepckoMy MoHacThipio). HYacTs 3emens morna nexartbh Bb nycth, He
COCTOATh HH Bb 4beMb YacTHOM® BnaabHiM, HO nNpaBo rocypapcTsa Ha BCIO
TEpPHUTOPil0 BuIBENO BecbMa paHO Ha cBBTH NPHHUMND, YTO 3TO 3eMns Boxbs
na rocynapeBa. Korpa kTo-nu6o ocBo6owaans CBOEro Xonoma, TO FOBOPHAD,
4YTO OHB OTHeIHbL BONbHHIH aoqv()a/nma 4YenoBtkb., OTO He 3HAYHTD, HTO
BONbHOOTNYLIEHHHIH 4enoBbKb CTAaHOBUTCA YACTHBHIMDB XOMNOMOMB TFOCYAApPS.
Ecnu 8b T. H. Cypebuukb u. Oeogopa loaHHOBMuYa TroBOpHTCH, YTO 3a npe
abnaMu yacTHuIXb 3eMens ¥ nbcoBb HayumHaeTrcs nbcb uapekiil, To 3To 3Ha-
4YUTDH, 4TO 3TOTH Nhch HUKOMY Bb 4HACTHOCTH He NpuHamnexuTb. Ho rocy-
LapCTBEHHLIMK Obinu He ofHb nycTwis (HMYbW) 3eMnu: Ouinu ubneia BOMOCTH
HeoBospeHHuls Kakb Bb Mockeb, Takb M 10 MockBbl; KTO-HMOYNbL XUNB Ha
HMXDb, KTO-HWEYNb obpaboTbiBan® HXb. Bo3MOXHO npeunonoXuTsb, 4TO Ha ITHXD
3eMASAXDb Befach IKOHOMHYECKAS 3IKCMNoaTallil KHA3BAMH NPEeUMYLUECTBEHHO
pabckMb TPYROMB: HO ubnbia Gonblis BonocTH 3aceneHs 6uiM HeCOMHBHHO
KPeCcTbSIHAMH, KOTOpble, KaKb KpecTbfiHe roCyAapcTBEeHHLIE, HMEHOBANHChL CMep-
IaMM KHA3$, TaKb, nocont KHA3s Yepuurosckaro (okono 1070 r.) Bb Po-
cTOBCKOH 06nacTy AONHITHIBANCS, YbW JIOAM NPOM3BOAWIM MSITEXD NO DOBORY
ronoma, M BoipaXaeTcsl TaKb: ,4bH 3TO cMephb“? Y y3HaeTs, 4TO 3TO cMepabl
KHS3A. Mbl 3HaeMb TaxkXe, 4TO KpecTbsHe Bnagbnnm 3emnei ors  CcBOEro
uMeHu: takb, Ha Jonob6ckomb cwvbank, xoraa obcymunanca sonpoch o noxoab
Ha NoONoOBUEBb, NPOTHBHHKM MoHoMaxa TroBOpHAM, 4TO HeNb3A OTPHIBATH
CMepHoBb OTbH NalllHK: a CTOPOHHMKW BO3PaMasH, 4YTO MONOBYHKDL MOXETH
ABUTLCST Ha 3EMJII0 CMEpAa M pas3opuTh ee.

Mbl He uUMbeMBb HaHHLIXB YTBEPWAATh, 4TO BnaabHie Takuxb KPECTbAHD
6Li10 O6LKUHHOE, HO TOYHO TaKb e HH MH M HHUKTO Apyro# He HMbBeTh OCHO-
BaHiit roBOpPHTL, YTO OHO OHIJIO YaCTHOE CBOe3eMyecKoe. 3HAeMb TOJbKO, YTO
FOCYNAapCTBEHHbIA NONATH pacnonaranuce He Ha OTAbLAbHMWA X03aficTBA, a Ha
norocTsl (cM. ycTaBH, rpaM. CMmonenckyio u Hosropoackyio), a, no teopin Yu-
yepuna u B. U. CeprbeBuua, oTciola rnasHeMb 06pa3oMb W BO3HUKIO O6LIMH-
Hoe 3emneBnanbHie.

EnuMHCTBEHHBIMD CHMbLHBIMBL apryMeHToM®b B, H. Ceprbesuua o nospHeMs
ofpasoBaHiK o6wWMHHAro 3emneBnafgbHia OCTaeTCs TONLKO ONHO TO, YTO OHB
He Hawenb cnbooBb ero BbL HoOBrop. MHUCUOBBIXBD KHHraxb; HO 06 3TOMB
CKaWeMDb cenyach.

TouHO TaKDb KE HE MOXeMb COrNacHTLCA M ¢b ThMB nonoxen’ems B. K.
Ceprbesnya, uto BHbApeHie YaCTHHIXD BOTYMHD Bb CPEAHHY BONOCTEH eCThb
npoctas mepefaya co6CTBEHHUKOMB (BENHKUMDB KHA3EMB) 3€MU OTbH ORHOTO
Bnanbnbla (KpecTbsHb) ApyroMy (cnysxunomy uenosbky), M yTO npu 3ToMb
He TOMbKO TOTYACH e paspywiaioTcA npasa OGWMHDB, HO M CaMH KDECTbsHE
cTaHoBATCA KphnocTHeiMu (?) HoBaro Bnaabneua. YcroiuuBocTb BhKOBBUHHXB
npasb BONOCTH 6bina TakoBa, 4TO OOWMHHAs CBA3b LONrO He pa3spywanach
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laye W TOTRa, KOrga 6¢/b 3EMNH BOJIOCTH MOCTYNMWUNW BB 4YacTHoe Bnanbrie,
Pas6epemtb ansi npumbpa cnba. mokyments 1555 roma: cyaunb cyan YcTioxk-
cKifi nuceud no manobb kKpecTbsiHb AnMeluckoi BonocTH-—18 pepeseHb (6wino
HBCcKONbKO mpencTaBUTENe, Bb TOMB uucnh cTapocTe, 0Tb HMeHH Bchxb
KpecTbsHb BoOnocTH) Ha MuTio Oomuna Hedennera, KoTopuii, no cnosam®b
KPeCTbAAHB, Y BCeH BOJOCTH OTHSINB MNOCKOTHMHHBIE 3E€MJIH U Kb cBoen 3emnt
npuropoauns. Ha cynbk ucTuws-kpecThbaHe Takb onpesbnanu cBoM npaBa Ha
3awuwaemyo 3emno: ,Kphnocredt, rocnoauHe, y Hack Ha Toe 3eMnio HbETB
HHUKaKHXb, a Ta, FOCMOAMHE, 3E€MNsl HW3cTapH Hawie nNOCKOTHHB Anmeuckoe
BOCHMHaNLUATH AEpeBeHb“, W COCNanucCh Ha CTAPOXHUIIbLUEBH, KOTOPBIMD CYRbEIO
6biN's NPELNOXEHD BOMpPOCH: ,.CKaxuTe Bowbio npasay, no uapesy u Benaukaro
KHA3A KpecTHOMY ubnoBaHbio: Ybsl TO 3eMNs M3CTapW, Ha KOTOPOH CTOHUMT?
Crapowunbus oTBb4anu: ,Ta, rocnofnHe, 3eMns, Ha KOTOPOH CTOHILbL, H3CT2PH
NOCKOTHHHaR ANMELCKUXD OCMHHaAUATH INEePeBeHb KHANCCCKUXNS, Il MOHG-
CAPSEPERTRS, u ueprosnsixs®. TloBUAMMOMY, He NOANEXHTH COMHBHIIO, 4TO
CMOPHHISI 3EMJTH KPECTbAHE CYMTAIOTBH COGCTBEHHOCTIIO BONOCTH, T. €. OSWHHBI
18 nepesens, 4TO Takb Xe CMOTPUTH Ha Akno oTebTYMKDB, U BB 3TOMDB Xe
cMuicnd  phuwaetv abno cyassa. Ho siapyrb okasumBaertcs, uto Bch AepesHs
9TOM BONMOCTH-OOLMHE CYTh HEPEBHH YacTHoBnapbnbyeckid, npUHaanexaTb
KHR3bIMDb, MOHACTHPSAMB M LUepkBaMb (,AKT., OTHOC. [0 lopuauy, 6GuiTa"
Ne 52, VI). Tlouemy ke 3eMns npusHaeTcs Ha cyab He Cco6CTBEHHOCTHIO
STHXDb KHA3eH M LUEPKOBHHLIXD YUYpewOeHil, a KpecTbAHCKON obwuHu? [loyemy
He COGCTBEHHHKM, a BnanbnbUH-KPecTbsHE BeNyTh HCKB? EauHCTBeHHLIA
oTBETH Ha STO“mk: BONOCTh, pa3obpaHHAs BCA 4YaCTHBIMH BRagbnbuamu,
TEM® He Menbe coxpé’l [ cBOI0 UbnbHOCTb, W KpecThsiHe MpPONOIKATDb
WUTb M XO3AHRHUYATH TaKb XKE, 6’ % TOrAa, KOrAa BOJIOCTb Ohbina YepHolo,
Hoswie Bnagbnbun 3aMbBHAIOTL c06010 rocymapcTBO, Mofyyast Cb KPEeCTbSHD
TO, YTO Mpexfe KpecThsiHe MIaTHNH Bb KasHy. [lepexowie 6ponsuie sneMeHTHl
COCTaBNANK NWIIL WCKIIOMEHie; MEXAY KOPDEHHHMDB HaceneHieMb BONOCTH Haill-
JIUCb CTApOXHIbUL, KOTOpHE NOMHATh 3a 40 nbTb (.NOMHUMB, rocnoiuHe,
Bch yeThipe 3a copokd nbTb%); pasymbercs Hawnock 66, ¥ kpoMmb Uxb, Hemano
noMHsamwKxb 3a 30, 25 U T. 4. nbTL. A noTtoMy Muicnb 0 TOMB, 4TO fpaBa
8CAKA20 cBOGOAHAro KPeCTbAHHHA onpenbnaAnuce NOPARHLIMH TPaMOTaMHU Cb
Bnanbnsuems, ecTh 3abnyxpaeHie. T'naBHoe HaceneHie BONOCTH COCTOSNO H3b
BBKOBBYHLIXD BnanbnbueBb-KPECTLAHD, NPONOMNABLWIHXD NPH3HABATL 3EMJIIO
CBOEI0.

TH e siBneHiss OOIWHHHLIXD MOPANKOBL MOTYTH NPOAONMATLCR W Cpenu
OLHOr0 YacTHaro BnanbHif, Kakb 3To, Hanp.. 660 BbL O6WHPHEIXB Bnanbuisxs
ConoBeuxaro MoHacThHpA. PaxTel, nNpuBefeHHHE Bb Hawel kuurd o cabnxaxsb
no npiobpbTenilo uMywecTsb ubnoio ofwmHolo uvacTHoBnanbnbyeckuxb Kpe-
cTbAHBb BMbcTh cb Bnagbnbuamu, BB 3TOMB OTHOUIGHIW BECbMA NOY4HUTENIbHHI
(cM, ewe AkT., oTHoc. ao lopua. 6uTa 80, I, aktn 1600 r. TamebHoe abnc
o nycTowu Mexny COBbIOXEHHOIO BONOCTbIO, KOTopasi npuHaanexana [oayHosy,
M KkpecTbaHaMu censua OnHoyweBsckaro, NpHHaanexalaro natpiapxy losy).
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OdymaeMb, 4TO 3THMB ob6bAcHAETcA To obcToATenscTBo, 4To B. M. Cep-
rkeedys He Hallens Bb MHUCLOBLIXB HOBrOPONCKMXB KHUFaxb cnbaoBb obuwuk-
Haro 3emneBnafbHia: 3a wupmamu Bnagbnbyeckuxs npaBb 6ospb H GosipH-
ek CKPHBAaNHCb ApeBHie OOIMHHLIE MOPSAKH BONOCTEH W MOroCTOBbB, TOT-
Yyach Xe BHISABUBUWIECS HapyXy, KaKb CKOpo cMBCTHNM 3TUXb GoApb H GosipH-
wekb. HHaye obpasoBaHie obiuHHaro 3emnesnanbHia coctasnfers pbwuTens-
HYI0 3arafiky, HeCMOTPSl HM Ha KaKifi MOMbITKM Kb OOBACHEHII0 ero KoHdHcKa-
uield 4aCTHHIXB HMMYLWECTBDb; oTAbNLHLE KpecThsuHe, MONyvaBwie 3eMno Ha
o6poKkb, npogomkanu 6wl BnankTh e Ha vacTHoMBb npask.

Csopna BCe CKa3aHHOE, HAaXOONWMb, YTO BO3HUKHOBEHie OGLIMHHAro 3eMne-
BnagbHif OTHIOLL HeNb3A OOBACHUTL KAKUMH-NUG0 ABNEHIAMHM, BHOBb BO3HHWK-
wuMy Bb MockoBckoM® rocynapetBh, Hamp,, KoHducKalLielo HaCTHBIXB HMY-
eCTBb BENUKUMK KHA3bSIMH, HENb3A OTHOCHTb €ro Hu Kb KOHUY XV, HH
nawe Kb koHuy XIV B.; MockoBckasi camonepxaBHasi BnacTb, KOTOPasA YCHNEHHO
pa3gaBana rocyAapcTB. 3€MNH CNYXHNLIMDB NHUAMDb, pa3pyluiana, a He cosiasana
npexHis o6WHHHHSA MpaBa BOJIOCTEH,—XOTH YCTOHMMBOCTb 3THXb [APEBHHXDB
npass He cpa3y noanapanack TakoMy paspyuedilo. Haxoneus, ecTectBeHHas
CBA3b #ABNEHIN 3acTaBnsieTh NpPH3HATb, 4TO OOLIMHHLIA NpaBa BOMOCTEH, KOTO
pHs Mu HabnioaaeMb Bb XIV-—XVII BB., HE06X0AMMO ROMKHBI ObITh OTHECEHbI
Kb ApeBHEAWIMMD BpeMeHaM®b, XOTH NHCbMEHHHXb CBUALTENHCTBH O TOMD Mb
He uMbBeMb HH pro, HM contra. OTcyTcTsie ykasaHiii Ha ofulMHHHE BOPARKH
Bb HOBroOpoA. MUCUOBHXDb KHHTaxb ROMKHO I104M€KaTb APYFOMY H3BSCHEHIWX,
W BO BCAKOMDB cnydyabh He MOWMETb CAYXHTb AOKA3aTENLCTBOMDB OTCYTCTBIsI
camMoro aToro npegMera Ha BceMb npoctpadHcTBh Pycu 1o-mockosckon.

He 6yneMb ocTaHaBnuWBaTbCA Ha APYroMb nonoxedin npod. Ceprbesuua,
MMeHHo, 4To mpeBHbiwel (poloBoi, WNKM TeppuTOpianbHOM) OBWIMHLEL BOBCE
He CyulecTBOBano; ANSA 3TOr0 [AOCTAaTO4HO CKa3aHO Bb TeKCTh Halled KHUMW,
n6o He uMbeTcs MHHIXB CPeACTBb, KpoMb aHanorin Bchbxb U3BBCTHHIXD HaMb
nepBobHTHHXD GOPMB Yy APYrHXb HapofOBB, a TaKXe cormacHelxb MHEHIA nH-
TepaTypsl (3a OYeHb HEMHOTMMHM HCKIIOYEHIsMH).

Haykt npeactoutn Tenepr CBA3aTb ABa SIBNEHiA OAHOPOAHBLIA, HO pa3-
nuuHbg, T. e, obuwuHy XV—XVII BB. ¢b nepBo6HTHOK pPONOBOI0 HAH TEPpPH-
TopianbHow. [ToNHTKH OOBACHUTHL 3Ty CBA3b M Nepexoib OTb OAHOA Kb ApY-
roit npy MOMOWM TNO3LHHXB, HO 3aTO AOKYMEHTHPOBAaHHLIXbL fABNeHik Abna-
nuck BB Hawed nuTepaTyph HeomHoxkpaTho. OAHAKO, PE3YyNLTATH TaKUX® MO-
NbLITOKD HENbL3s Ha3BaTb OKOHYATENbHLIMU. [lpexne Bcero npPeACTOANO H3b-
ACHHUTb BHIXOA4® H3Bb POAOBOrO (KPOBHAro) coi03a Bb COI0O3b HCKYCCTBEHHLIA,
ROrOBOPHH, He ripeanonaras ewie, YTo TaKo# LOroBOPHIA CcO3BL OyneTtb He-
npembHHO O6WHHOW0.

Kb aToMy HanpaBneHn Obiny paGoTH NpHUBEDHEHLEBB T. H. 3aAPYHHOH
TeopiH, KoTopasi (Ha OCHOBaHi¥ aHaNoriM O6biTa IOro-safafbxb CHaRAHD)
BecbMa MpaBOONOfOGHO YyKasuiBaeTh Ha ¢opMy OOLIEKHTIS, NEpPexofHYd OTh
KPOBHHIXb COI030Bb Kb TeppHTopianbHulMb. HBTH comubHist, 4To Ta e camas
dopMa MoxeTsb 6HTb HabniogaeMa M BbL APEeBHE-PYCCKOMb 080P7 M Bb T. H.
CROXHBIXD CEMbAXD COBPEMEHHLIXD BENIHKOPYCCKHXb KpecTbsHb. 3akchk yepThl
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KPOBHAaro coi03a SCHH Bb OGIIEHIH MMYLIECTBD, NOYTH MONHOMB, M Bb POAC-
BOMDB XapaxTepb ynpaBreHist oSWecTBOMD; YepThl e TeppUTopiantHoM (UcKyc-
CTBEeHHOM) O6IUHHL NPOSBASIOTCA Bb JIETKOH BO3SMOMHOCTH YCBOEHIS 4yepol-
HBIXBL 3/1eMeHTOBb. B aToMb HanpaBneHid nuTtepaTtypolo cabnaHo Hemano
BeCbMa MOYYUTENbHbIXL YKa3aHit (MMbeMb BB Buay Tpyas ©. M. JleouToBHua
u a-pa Kapons Kanneua). XKanb Tonbko, 4To HbkoTopuie nocnbgosatenu 3a-
RPYyXHON TeOopiH, Bb yBNe4eHiH HOBHIMB YYeHieMb, MHOTAA NPOM3BONLHO pac-
WHPSIOTD YEepPTH 3aApYrd Ha sABneHiA, He umbiowis cb Helo Huyero obwaro
(cM. Hawy 3ambTky o KHUrbd r. Bniomendenbpa Bv Kies. Yuus. Hss.), a Tak.
o6p. yTpayuBaeTcsl BO3MOXHOCTb MPaBHNbHO YCTAHOBHTL 3BONIOLIOHHYIO CBA3b
3aapyrv cb fansHbiwumMu dopMaMu oblexnTia., XopBaTcKad 3ampyra Ranexo
He TO, 4TO cTapo-pycckas noseMenbHas obwuua XIV—XVII ss. Mexay Toio
W ApYroio HOMKHB MPOHWTH HOBLIA CTajiH, €llie HEeNOCTATOYHO PAILACHEHHLIS
nacnbgosatenamu. [MONWTKY 3anonHuTb 3ToTh npobbiab HaxonuMb BH H3cHh-
aosatin r-xu EduMeHko, oTYacTH NpuMbiKaioller Kb 3aapyxHon Teopiu. Ucnon-
HeHie OAHOM YacTH 3afayd aBTOpa, T. €. YACHEHie mnepexola POLOBOro COI03a
Bb HCKYCCTBEHHBIHA, NOrOBOPHHA— ,ABOPB“, MOXETDH OHTb TPHHATO 6e3b oro-
BOPOKb; HO Apyras rnaBHas TEHAEHUis aBTopa, MMEHHO MONLITKA NPEACTaBHTL
BHXOAD H3b 3aQpyXHaAro co3a Bb CO3b BNonHb TeppuTopiankHmi (nepe-
XOABL ABopa Bb AepeBHI0) Bo3GyxnaeTdb Hemoymbuia. Coenanbnbuun nepesHnm,
npexHie copoanyu W 3aMbHsBWIie HXDB CTOpoHHie (Mokynwkky), BnanbioTs , 40+
AAMU* TpexHed OoOLWEe-POAOBOH COOCTBEHHOCTH, HO Ha YacTHOMbB, & He Ha
ob6wurHHOMD npaBh (uto M 3ambrunt npod. CeprbesBuun). OnHako, ¢b TOUKH
3phHis r-xu Edumenko, MoxHo ckasaTk, 4To pasabnb ;10N€H* MEXAY COyHACTHH-
KaMH, OYEBMIHO, HE ECTH QKOHYaTENbHHIH, 4TO, NOAOOHO pPOAOBHMDB COIO3aAMb,
4YneHbl AepeBeHCKaro co:osa‘cowpamrb MHOrifi npaBa Ha BCIO COBOKYMHOCTb
npexHaro obuaro enaabHis, Hanp., 3anyleHHHE yYyacTKH o6paboTakHOM 3eMH,
nopociuie nbcoMb, MOryTb 6HTbL BHOBb IKCMNOATHPOBaHH No ofieMy corna-
cito ysacTHnkoBs (Cya. Oex. loan. cT. 174); nante, yroabs o6bIKHOBEHHO OCTAIOTCS
Hepa3snbNbHBIMH ¥ Ha HHXDB HE NpocTHpaeTcd npaeo obwaro BnaabHisa BB
“neanbHbIXbL Honsxb. CaMb aBTOPbL OTHIOAL He BHAAEeTHb LEPeBHI0 3a OOLIHH-
HBIA COI03B, a TMOBOPHTB, YTO 3Ta Takasa obwecTseHHas ¢opMa, H3b KOTOPOH
MOTNO PasBUTLCA W OOLWMHHOEe M MOABOPHOe BnagbHie: 04HAKO, MPH KAKUXDb Ke
HMEHHO YCNOBifiXb MOTNIO BO3HWKHYTb OBLIMHHOE 3eMsneBnafbHie —He yKasaHo,
a cnbpaoB. He naHO BhIXOAA Kb YCTaHOBNEHilo NanbHbHwWHXDB, 6Gonbe wWHpoKUxb
¢opMb 66muHH (norocTa, . BonoctH), He uMbsa Bb pykaxs HMKaKUXDB MOKY-
MeHTOB® 06b 3THXbL Gonbe WHPOKHXB COK03axb, aBTOPDL HE OrPaHHYHWBAETCS
yMon4yaHieMb O HHXb, HO NPAMO OTpHuaeTs HXb Bb XV—XVIIl BB, roeops,
4TO OHHW obpa3oBanuck Bb XVIII—XIX BB. H3b dHCKanbHEXD MBpb rocynapcrea,

Ounxaxo, y apyruxb u3cnbrosaTteneil ObUIH Bb pyKaxbh HOKYMEHTH H O
Takuxb cowo3axb XV—XVII BB., HMEHHO © BONOCTAXDB, Kakb obuiHHaxb. Mul
BHABNH yxe, 4TO cylecTBOoBaHie BONOCTHHIXbL o6wHHB Bb XV —XVII BB, ecTs
$akTs, nonb3youwiica oblWKMMB NpH3HaHieMb He Tonbko nocnbposatenedt M. .
Bhnsiesa, HO 1 ero NpoTHBHHKOBBL, He Tonbko r. Coxonosckaro, HO W npood.
Ceprtesuua.
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Ecnu Ttak®, To Meway ponoBuiMb (KPOBHBHIMB) COKO30MB H BONOCTLIO ewe
HE YCTaHOBNEHH NepexofHuiss cTynerd. [lonwiTky 3anonHMTL 3TOoTh npobintb
HaxoAWM® BB KHUThE r. UBaHoBa (.[losemenbHue coio3x u nepesbnbl Ha
ckeept Poccifi“). OHb pasnuuaeTsb: cknagHWYecKis nepesHH, deaenauin cxnan-
HHYECKHUXB COI030BL (NpH NOABOPHO-Y4acTKOBOMB BnalbHiH nonesow 3emnew),
coeguHeHie NepeseHb Bb BONOCTKH (MM CTaHbl), Koraa ,lNepPeBHH KpecTbaHe
CHOCHNH BB OAHO MBCTO®, 1O BHPAMEHI0 NOKYMEHTOB®, HaKOHeUb, Mipckoe
Bnanbuie cnoxHbixb c0030Bb (BonocTen). KapTHHa Takoro ABHXKEHIA COI30RB
Kb 06pa3oBaHil0 BHCWHXDb OGWMHHBL HapHCOBaHA NPH NMOMOWH (GAaKTUYECKHXD
NaHHHXD, H3BNEYEHHHXDb HW3B KEBPONMLCKHXB, MHUHEMCKHXb, XONMOTOPCKUXB,
CONbBLIYErONCKHXD ¥ ME3EHCKHXb TIHCUOBLIXB KHHrb. OcHOBaHisMH nns obpa-
30BaHit NOroBOPHHIMB NyTeMb 6Gonbe CNOKHHXD COIO30BL CNyXuau, no MHbHiO
aBTODA, KaKb 3KOHOMHYECKIS HYHIbl CaMOro HaceneHis, TaKb W TpPaBUTe/b-
CTBEHHEIS hUHaHcoBbA Mbpu. PesynwTatoMb posnickaHill sBunock y r. Msa-
HOBa yTBEepXIeHie, 4To ,OO0UWIHHB MPEACTaBNsANH HBCKONBKO PasHOBHAHOCTEN:
Bb onHbxb 3eMns npuHaanexana abictedTenbHo ubnok BonocTH, BB ApY-
ruxb—rpynnt nocenxkossb., BHyTpu BonoctHo# oO6ulHHE MornH OblTb COW3bI
HBCKONbKUXB MNMOCENKOBb, COEAMHEHHHIXB MEXAY co600 OGUMHHEIM®B MNONbL3O-
BaHIEMB KaKoO0-NHG0 4acTblo yroabs, Bb KOTOPOMb HE yyacTBOBanu oOCTalb-
Huis cenedia® (cTp. 5).

Bet u3anoxeHHbs nonuiTKH (M MMB NofobHbIA, Hanp., . B. B Ke
HCTOpPiK oBwHHKW BB Poccin* M, 1902 r. n A. A. Kaydpmana: ,JlokyMeHTH H
WHUBasA HCTopis pycckoi obwuHb“. Cn6. 1904 r.) oueHb ubHHE, HO HMBIOTB
TaKb CKasaThb, TEOPETHYECKOe 3HaueHie, a HMEHHO onpeAbNsiTbL 603.MONC-
Hocnth, 06pa3oBaHia OOUWMHE U3D PONOBLIXD CO030BBL (Cb YYACTiEMDb MPH 3TOMD
Mbpb QHHAHCOBHIXB M 3KOHOMHMYeckHxb). Ho abhcreuTennHoe ucTopuyeckoe
nosenenie obuinHs BbL XIV—XVIl BB. ocTaercs 3arankolo, nNo COBEPLICHHOMY
OTCYTCTBi AaHHbXxb, OcTaloTcs Tonbko 66nbe uan Mente npaBononobHLIA
runoTessl, 3a HEBO3MOXHOCTIO NPUHATL npeanonoxeHie o6b obpasosaHin 06-
WHHB Bb MockosckoMb rocynapcTsh, NMpexHAs rHNoTe3a O NOMCTOPHYECKOMDb
NPOHUCXOWACHIH OGLIMHHEIXL COK30Bb HM3b POMOBHXbL M 06B HCTOPHYECKOH
cBs3H HXb Cb obwmuHaMH XIV—XVIl BB. ocraeTcs noka HenokoneGnexHoo,
OHa onupaeTcs Ha HECOMHBHHWS CBOWHCTBA APEBHArO rOCYAapCTBEHHArO COK34,
KoToparo npaBa Ha TeppuTopilo uMBOTH cMBlanHLIA ny6nuyHO-YaCTHENA
xapaxTepb; oHa noakpbnnaerca noamaubiiwumu Bronwb McTopuyeckuMu dax-
TaMK 0 HOBOOGDA3YOIIMXCH FOCYRAPCTBEHHLBIXD €OK03axb (npHMbpb [OHCKHXD
M OPYTHXDb KasaybMxb 06LIeCTBb), HAaKOHEUB, COBEpPUEHHOW HeBbpoAaTHOCTIO
yTBepKaeHia oTabnsHaro 3eMnesBnanbHin BB Hayanbh HCTOPHUECKOH IKH3HM,
npy MONHOA Heobe3reyeHHOCTH Oo6WeECTBL OTbH BHBILHHXD Bparosb.
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